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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued un- 
der regulatory laws administered in the Department of Agri- 
culture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946 ed. 601 et seq.) , the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1946 
ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported 
and the court cases published herein will be found at end of each 
monthly issue, and the cumulative yearly Index-Digest and Subject 
Index, lists of decisions reported, statutes, orders, etc., construed, 
and statistical and other tables will be found at the end of No. 12 
(December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U.S. Government Printing Office, Washington 25, D. C. 
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In re RALPH W. Moore. CEA Doc. No. 47. Decided November 15, 
a 1950. 


Denial of Trading Privileges — Violations of 
Act and Regulations thereunder 


Where respondent, a trader in commodity futures, had been charged with 
preparing and circulating a purported memorandum to the press con- 
taining false and misleading information with respect to Government 
purchases of lard, with attemping to manipulate the price of this 
commodity, and with failing to report transactions in certain accounts 
which he owned or controlled, all in violation of the act and the regula- 
tions thereunder, and the respondent’s defense, among others, was that 
the information distributed by him was true and misled no one, and 

1384 that he neither owned nor controlled the accounts in question, the 
Judicial Officer held that the Government had proved its charges and 
ordered a denial of all trading privileges on all contract markets to 
the respondent for a period of 90 days, commencing on January 1, 1951. 


Charges of Violation of Act Established by Evidence 

The evidence in the record is more than preponderant to the effect that the 

information contained in respondent’s memorandum to the press was 

false, misleading, and knowingly inaccurate. It establishes that the 

use of the names of the four Government officers as a reference was 

also false and misleading, that respondent knowingly delivered the 

memorandum to the press or caused it to be delivered for transmission 

1385 in interstate commerce, and that the information in the memorandum 
tended to affect the price of lard in interstate commerce. 


Page 


Insufficiency of Evidence to Show Carrying of Certain 


nyo Accounts to Evade Reporting 
Referee’s recommendation that there is insufficient evidence to conclude 
that the respondent carried accounts in the names of other persons in 
order to evade the reporting requirements are approved. 
1402 Violation of Act — Manipulation of Prices — 
False Market Information 
1404 The issuance and circulation of the memorandum to the press constitutes a 
type of violation that is most serious and flagrant, for it amounts to an 
— effort to manipulate prices on a commodity market and, therefore, 


throughout the country by means of false market information, and this 
is a case example of one of the principal evils against which the act was 
directed. 
Failures to Report as Proof of Violations 
of Act and Regulations thereunder 
Respondent’s contention that the violations perpetrated by him amount only 
| to isolated and unintentional failures to report are untenable since 


| 1299 
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his failures to report are so numerous that it cannot be concluded that 
these are isolated instances which should be disregarded. 


Success Not Indispensable Element of 
Violations of Act 


Success market-wise for a false, misleading or knowingly inaccurate report 
is not an indispensable element of violation. 


Inapplicability of Administrative Procedure 

Act in Cases of Willfulness 
Where respondent was familiar with reporting requirements and his failures 
to do so were intentional, knowing or voluntary, as distinguished from 
accidental, and are therefore “willful,” prior notice and opportunity 
for demonstrating or achieving compliance are not required by the 
Administrative Procedure Act as the latter Act is not applicable in 
cases of willfulness. 


Court Decision Distinguished 
General Foods Corporation, et al. v. Brannan, 170 F.(2d) 220, 231 (C.C.A. 
7th, 1948). 


Mr. Benj. M. Holstein for complainant. Mr. Ben Ivan Melnicoff, of Washing- 
ton, D. C., for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U. S. C. Chapter 1), instituted by a complaint 
signed by the Acting Secretary of Agriculture. In general, the 
complaint charges the respondent, Ralph W. Moore of Granger, 
Texas, and Washington, D. C., (1) with evading the reporting 
requirements of the Commodity Exchange Act' and the regula- 
tions thereunder by failing or refusing to report contract posi- 
tions, carried in his own name and in the names of other persons, 
that were required to be reported, and (2) with violating section 
6(b)? and section 9° of the act by preparing and circulating a 


1“Sec, 4i, It shall be unlawful for any person to make any contract for the purchase or sale 
of any commodity for future delivery on or subject to the rules of any contract market unless 
such person shall report or cause to be reported to the properly designated officer in accordance 
with the rules and regulations of the Secretary of Agriculture (1) whenever such person shall 
directly or indirectly make such contracts with respect to any commodity, or any future of 
such commodity, during any one day in an amount equal to or in excess of such amount as 
shall be fixed from time to time by the Secretary of Agriculture; and (2) whenever such 
person shall directly or indirectly have or obtain a long or short position in any commodity or 
in any future of such commodity, equal to or in excess of such amount as shall be fixed from 
time to time by the Secretary of Agriculture... .” 

2“Sec. 6... . (b) If the Secretary of Agriculture has reason to believe that any person 
(other than a contract market) is violating or has violated any of the provisions of this Act, 
or any of the rules and regulations made pursuant to its requirements, or has manipulated or 
is attempting to manipulate the market price of any commodity, in interstate commerce, or for 
future delivery on or subject to the rules of any board of trade... .” 

3 “Sec, 9, Any person ... who shall manipulate or attempt to manipulate the price of any 
commodity in interstate commerce, or for future delivery on or subject to the rules of any 
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document purporting to be a memorandum to the press sponsored, 
authorized, endorsed or based upon information furnished by offi- 
cials of the United States Government, stating that the United 
States Government was about to undertake heavy lard purchases 
for export when such were not the facts. Respondent was given 
20 days to answer the complaint and oral hearing was set for 
July 7, 1948. 

On June 11, 1948, the proceeding was assigned to Jack W. Bain, 
Office of Hearing Examiners, as referee, who at respondent’s 
request extended the time for filing an answer and postponed the 
hearing. Respondent filed a motion to dismiss the complaint for 
failure to state a cause of action, failure to comply with the Ad- 
ministrative Procedure Act, lack of due process, etc. Oral argu- 
ment upon the motion was had before the referee and the motion 
to dismiss was denied by him. A subsequent motion for a bill of 
particulars was also denied. An answer was filed on October 8, 
1948, denying all the allegations of the complaint except those 
dealing with failure to report respondent’s contract positions with 
respect to trading accounts carried in respondent’s own name. As 
to these the answer says that failure to report was unintentional 
and inadvertent. The answer also raises the defenses contained in 
the motion to dismiss. 

An advance session of the hearing was held on November 30, 
1948, for the purpose of taking the testimony of one of complain- 
ant’s witnesses who was in the United States temporarily and who 
would not be available later. Subsequent sessions of the hearing 
were held in the Department of Agriculture, Washington, D. C., on 
December 14, 15, 16, and 20, 1948, and April 26, 1949. Benjamin 
M. Holstein, Office of the Solicitor, appeared as counsel for com- 
plainant, and Ben Ivan Melnicoff, Washington, D. C., as counsel 
for respondent. At the close of the session of December 20, 1948, 
the complainant rested. Counsel for respondent again moved to 
dismiss the proceeding and the hearing was recessed to a later 
date for oral argument on the motion. On December 21, 1948, the 
referee certified the proceeding to the Secretary for the determi- 
nation of certain questions arising in connection with the referee’s 
ruling of August 31, 1948, denying respondent’s motion to dismiss 
the complaint and exceptions to certain points in connection with 
board of trade, or who shall knowingly or carelessly deliver or cause to be delivered for 
transmission through the mails or in interstate commerce by telegraph, telephone, wireless, or 
other means of communication false or misleading or knowingly inaccurate reports concerning 
crop or market information or conditions that affect or tend to affect the price of any com- 
modity in interstate commerce, shall be deemed guilty of a misdemeanor, and, upon conviction 


thereof, be fined not more than $10,000 or imprisoned for not more than one year, or both, 
together with the costs of prosecution.” 
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such ruling filed by complainant. On February 2, 1949, the Judicial 
Officer issued a decision holding that the certification did not pre- 
sent any question that required determination at that stage of the 
proceeding and remanded the same to the referee for continuation 
of the hearing and for post-hearing procedure. In re Ralph W. 
Moore, 8 A. D. 146. On April 26, 1949, when the hearing was 
resumed, leave to reopen the case on behalf of the complainant 
was requested and granted. One witness was then recalled who 
testified briefly, and complainant again rested. Counsel for the 
respondent then announced that respondent also rested and the 
hearing was concluded. The transcript of the hearing contains 574 
pages. Fifty exhibits were put in evidence by complainant and 
two by respondent. Respondent’s two exhibits were (1) a copy of 
a report of the President’s Cabinet Committee on World Food 
Program with copies of a letter to the President by the committee 
and a statement by the President and (2) a copy of a newspaper 
story on the Cabinet Committee report. After the hearing, both 
parties filed suggested findings of fact and conclusions. 

The referee issued his report on March 10, 1950, recommending 
findings of fact and conclusions substantially as charged in the 
complaint except that the referee concluded that in the light of 
General Foods Corporation et al. v. Brannan, 170 F. (2d) 220 
(C. C. A. 7th, 1948), there was no attempt to manipulate the 
price of lard by respondent within the meaning of the act. Re- 
spondent filed exceptions to the report and complainant also ex- 
cepted to the referee’s conclusion that there was no violation of 
the act by means of an attempt to manipulate lard prices. Com- 
plainant also excepts to the referee’s recommendation that re- 
spondent’s trading privileges be suspended for 30 days and 
contends that a longer suspension period should be ordered. Oral 
argument upon the exceptions to the referee’s report was held 
before me in Washington, D. C., on August 17, 1950. 

As indicated above, respondent offered no oral testimony at the 
hearing. His defense on the merits is, for the most part, that the 
complainant’s case is not supported by the weight of the evidence. 
This defense of respondent and also other legal objections raised 
by him will be discussed under the heading “Conclusions.” 


FINDINGS OF FACT 
1. Ralph W. Moore, the respondent, is an individual whose busi- 
ness address is 1707 N Street, N. W., Washington, D. C. 
2. At all times material herein, the Board of Trade of the City 
of Chicago (hereinafter called the Chicago Board of Trade) and 
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the New York Cotton Exchange were contract markets designated 
under the Commodity Exchange Act. 

3. At all times material herein, Merrill Lynch, Pierce, Fenner 
& Beane (hereinafter called Merrill Lynch), Daniel F. Rice & 
Company, Gerstenberg & Company, Harriss & Vose, Bache and 
Company, and Laidlaw & Company were registered futures com- 
mission merchants under the act. 

4. During 1946 and through October 1947, in accounts with 
Daniel F. Rice & Company, Gerstenberg & Company, Merrill 
Lynch, and Harriss & Vose, respondent made purchases and sales 
for future delivery on contract markets involving 28,000 bales of 
cotton, 1,095,000 bushels of wheat, 2,140,000 bushels of corn, 
3,905,000 bushels of oats, 70,000 bushels of rye, 18 carlots of eggs, 
and 3,880,000 pounds of lard. 

5. On October 1, 1947, respondent was long 740,000 pounds of 
lard for future delivery on the Chicago Board of Trade, of which 
100,000 pounds were for delivery in October 1947, 200,000 pounds 
in November 1947, 240,000 pounds in December 1947, 40,000 
pounds in January 1948, and 160,000 pounds in March 1948. On 
that date respondent also had an interest in other commodity fu- 
tures accounts carried by Laidlaw & Company and Merrill Lynch 
in the names of Ruth B. Aspinwall, Nina W. Laing, Elizabeth An- 
derson, James R. McDonald, Carolyn McIntosh, Carl Wilkens, 
Arline Hilyard, and Edward L. Traylor. On that date the net long 
position in lard futures in the account carried in the respondent’s 
own name was 740,000 pounds and the aggregate act long position 
in lard futures in all the aforesaid accounts was 1,800,000 pounds 
(Government Exhibit 11). 

6. About October 1, 1947, respondent composed and had typed 
in his office by his secretary, Miss Nina Laing, at his direction, the 
following document, hereinafter called Memo to the Press: 


October 1, 1947 


MEMO TO THE PRESS: 


According to the President’s September 26th statement of the 
estimated expert availabilities of edible fats and oils and pea- 
nuts approximately $153,900,000 may be expended for the com- 
modities. Of this amount lard will unquestionably account for 
the greater part of the funds to be spent. 

Currently only $5,263,246 has been used in the purchase of 
29,261,900 pounds of lard. The amount spent in the same period 
for other edible fats and oils is considerably less than one-half 
million dollars. 
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This leaves approximately $147,000,000 to be expended for the 
purchase of edible fats and oils to meet the caloric requirements 
of persons abroad as set forth in the President’s statement. 


Faced with this demand for lard the Department of Agriculture 
recently passed up the opportunity of acquiring a large offering 
of lard by purveyors at prices well below present levels. 


With the promises to add to the exports of fats and oils to offset 
what now appears to be a curtailed grain export program, 
maximum purchases of fats and oils, with stress on lard are 
expected to be made from now until April. 


Reference: Glenn Craig—State Department 
Colonel Stanley Andrews—U.S.D.A. 
Mr. E. J. Cronkhite—U.S.D.A. 
Mr. George L. Prichard—U.S.D.A. 


7. On October 1, 1947, respondent sent, by Miss Laing, two or 
three copies of the Memo to the Press to Harmer Reeside, the 
employee of Merrill Lynch who received orders from respondent 
for transactions in respondent’s commodity futures accounts with 
Merrill Lynch, at the Washington, D. C., office of Merrill Lynch. 


8. In the usual course of business, upon receiving the Memo to 
the Press, Reeside took it to Herbert J. Holland, then Washington 
representative of the commodity division of Merrill Lynch, who 
had it teletyped to the manager of the lard department of Merrill 
Lynch in Chicago, Illinois. When Holland inquired and was told 
by George L. Prichard that Prichard knew nothing of the Memo, 
Holland wired Chicago that the authenticity of the Memo was 
suspected. 

9. Commodity news received is generally given wide distribu- 
tion throughout the United States by Merrill Lynch in its regular 
course of business, but the Memo to the Press was not so dis- 
tributed, the communications between Washington and Chicago 
being only inter-office communications. Respondent had received 
commodity news from Merrill Lynch in his dealings with it, and 
knew its practice of distributing such information. 

10. On October 1, 1947, respondent left from 50 to 100 copies 
of the Memo to the Press on a table at the National Press Club, 
Washington, D. C., on which table material was customarily left 
for any reporters who might be interested. The National Press 
Club is frequented by many news reporters in Washington, both 
members and non-members of the Club. 

11. On October 1, 1947, approximately 16 copies of the Memo 
to the Press were placed, by whom the evidence does not show, in 
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boxes assigned to news reporters in the press room of the United 
States Department of Agriculture, Washington, D. C., while re- 
porters were attending a press conference in another room of the 
building. This press room is maintained by the Department for the 
use of reporters assigned by various news services to “cover” 
the Department, and is the place where official press releases of 
the Department are made available to the reporters. Only official 
releases of the Department and releases of other national or inter- 
national agencies or organizations having some relation to agri- 
culture are in the usual course of business distributed through this 
press room, and all releases, official or otherwise, first clear 
through the Office of Information of the Department. The Memo 
to the Press did not clear through the Department. 


12. On October 1, 1947, one of the copies mentioned in Finding 
11 was taken by Raymond Maxfield Barnes from the Agriculture 
press room box assigned to Barnes, then reporter for the Chicago 
Journal of Commerce, a newspaper published in Chicago, Illinois, 
with circulation in various states, containing principally business 
and market news, including news of the commodity and commod- 
ity futures markets. In accordance with the routine of such news 
paper, its Washington office wired a description of the Memo to 
the Press to its Chicago office, and upon receiving a request from 
the Chicago office for more information on the item concerning 
a considerable amount of lard, the Washington office, through 
Barnes, telephoned Prichard’s office but did not reach him that 
day. When on the following day Prichard advised that the Memo 
was not official, the newspaper decided not to circulate it. In the 
usual course of business, any news received by the newspaper’s 
Washington office is wired to Chicago, and the Chicago office de- 
cides whether to publish it. 


13. On October 1, 1947, Ovid A. Martin, the reporter for the 
Associated Press assigned to cover the Department of Agriculture, 
received one of the copies mentioned in Finding 11 in his box in 
the press room. He thought it might mean a good news story and 
telephoned Prichard and Colonel Stanley Andrews, who told him 
it was unauthorized and that the indication that the Department 
would increase its lard purchases was untrue. In the usual course 
of business, when Martin receives a release containing information 
he thinks might lead to a news story, he checks for any unan- 
swered questions and sends the story in to the Associated Press, 
where it is decided whether the story is to be used. If the decision 
is to use it, the story is distributed to some 2,000 newspapers in 
all of the 48 States. Martin did not prepare, and the Associated 
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Press did not distribute, a story based upon the Memo to the Press. 
Martin was not a member of the National Press Club but had re- 
ceived, from the table there, releases upon which he had based 
stories distributed by the Associated Press. 

14. The Memo to the Press did not contain the heading usually 
appearing on Department press releases, and was on paper of a 
different size from that used for Department releases. Department 
releases do not usually contain the names of persons as references. 
The Memo did not appear to be a Department release to the De- 
partment employees and the news reporters who testified to having 
seen it. 

_ 15. None of the persons named as references in the Memo to the 
Press had authorized use of his name, none of them furnished any 
information on lard purchases to respondent, and none of them 
had any knowledge of the Memo until after it had been distributed. 

16. The purchase of the large quantities of lard indicated in the 
Memo to the Press was not contemplated on or around October 1, 
1947, and the indication of such purchase was knowingly inaccu- 
rate, untrue and misleading. 

17. There is trading in lard for future delivery on the Chicago 
Board of Trade, but not on any other contract market. The price 
of lard futures on the Chicago Board of Trade is directly related 
to the market price of lard at Chicago and throughout the United 
States, and a change in the futures price is reflected in the market 
price. 

18. Publication of news that purchases of lard would be made 
as indicated in the Memo to the Press would have caused increases 
in the price of lard futures on the Chicago Board of Trade, and in 
the market price of lard in Chicago and throughout the United 
States. 

19. In October 1947, in discussing the Memo to the Press, re- 
spondent told employees of the Department that although the price 
of hogs had gone up, the price of lard had gone down, and he com- 
plained that procurement policies of the Department had kept the 
lard price too low. 

20. Respondent thought the price of lard was too low and he 
issued the Memo to the Press in trying to raise it toward what he 
considered a proper level. By virtue of his long position in lard 
futures in his own name and the long positions in lard futures in 
accounts in which he had an interest shown in Finding 5, respond- 
ent would have profited by an increase in price. 

21. Section 4i of the Commodity Exchange Act requires a per- 
son to report to the Secretary’s designee whenever such person’s 
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daily trading, or long or short open contract position, in any 
future equals or exceeds such amount as the Secretary may specify. 
Regulations have been promulgated setting forth the details of 
this requirement. Under these regulations, a trader reaches re- 
porting status whenever he owns or controls a long or a short open 
contract position in any one future of the commodity in question 
on any one contract market equal to or in excess of the amount 
fixed by the Secretary of Agriculture for that commodity. The 
trader then becomes obligated to report, for that particular day, 
all transactions and positions in all futures of such commodity on 
all contract markets, in all accounts which he owns or controls, 
and to file similar reports for any succeeding day when such ac- 
counts have transactions in that commodity, so long as he remains 
in reporting status. A final report is required on the day when the 
trader falls below reporting status. The amount fixed in the regu- 
lations for reporting purposes for lard is 250,000 pounds (17 CFR 
9.21), for wheat and oats, 200,000 bushels (17 CFR 2.21), and for 
cotton 5,000 bales (17 CFR 3.21). The regulations require every 
person who “holds or controls” the applicable amounts to report 
(17 CFR 2.10, 3.10, 9.10) and one who directs trading for an 
account is deemed to control the account (17 CFR 1.3(j) ). 


22. On October 3, 1947, through Merrill Lynch, respondent 
bought 100,000 pounds of lard for future delivery in November 
1947, which added to 150,000 pounds previously bought by him in 
the November future, gave him a position of 250,000 pounds long 
in that future. He maintained such position until October 14, 1947, 
on which day he reduced such position to 200,000 pounds long by 
a sale of 50,000 pounds. In addition to the October 3 purchase and 
the October 14 sale mentioned, respondent made the following 
transactions in Chicago lard futures in October 1947: sold 40,000 
pounds, March, on October 3; sold 40,000 pounds, December, and 
40,000 pounds, March, on October 4; sold 40,000 pounds, December, 
and 40,000 pounds, March, on October 6; bought 40,000 pounds, 
December, on October 8; bought 80,000 pounds, March, on October 
9; and sold 40,000 pounds, March, and 40,000 pounds, December, 
on October 14, making 11 lard futures transactions on six different 
days during the period October 3 through October 14, 1947. Re- 
spondent filed no reports for this period with the Commodity 
Exchange Authority. 


23. Respondent told Harmer Reeside, by whom respondent’s 
orders were taken at Merrill Lynch, that respondent did not want 
to be in reporting status. Respondent was told by Reeside that his 
position mentioned in Finding 22 contained one too many con- 


1308 COMMODITY EXCHANGE ACT No. 2606 
9 A.D. 1299 


tracts, and respondent instructed Reeside to liquidate that con- 
tract. 


24. On October 10, 1947, the Chicago office of the Commodity 
Exchange Authority wrote respondent that he was in reporting 
status for lard, and asking him to report. Respondent answered by 
letter on October 22, followed by another on October 24, 1947, 
stating that, as to lard, “I am sure that I have never owned 250,000 
pounds or more in any one option.” He said he would be glad to 
furnish further information if called on. 


*25. On August 21, 1947, through Gerstenberg & Company, re- 
spondent bought 25,000 bushels of wheat on the Chicago Board of 
Trade for future delivery in December 1947, which added to the 
185,000 bushels previously bought by him in that future, gave 
him a position therein of 210,000 bushels long. He maintained such 
position until September 2, 1947, on which day he reduced it to 
185,000 bushels long by a sale of 25,000 bushels. In addition to the 
August 21 purchase and the September 2 sale mentioned, respond- 
ent made the following transactions in Chicago wheat futures: 
August 23, 1947, sold 15,000 bushels, September delivery; August 
26, 1947, bought 10,000 bushels, May delivery; August 27, 1947, 
sold 95,000 bushels, May delivery, and bought 90,000 bushels, Sep- 
tember delivery ; and September 29, 1947, sold 10,000 bushels, May 
delivery, making seven wheat futures transactions on six different 
days during the period August 21 through September 2, 1947. 
Respondent filed no reports for this period with the Commodity 
Exchange Authority. 

26. On February 9, 1948, through Gerstenberg & Company, 
respondent sold 100,000 bushels of wheat for future delivery in 
September on the Chicago Board of Trade, which gave him a posi- 
tion of 210,000 bushels short in the September future, when added 
to the 110,000 bushels he had previously sold in that future 
through Daniel F. Rice & Company. Respondent held this position 
through February 11, 1948. In addition to the sale mentioned, 
respondent bought 100,000 bushels of the May wheat future on 
February 9, 1948, sold 10,000 of the May on the same day, bought 
100,000 of the July on February 10, 1948, sold 100,000 of the May 
on the same day, and bought 10,000 May on February 11, 1948. 
Respondent filed no reports for this period with the Commodity 
Exchange Authority. 

27. On August 22, 1947, respondent bought 15,000 bushels of 
oats for future delivery in December on the Chicago Board of 
Trade, which purchase gave him a long position of 200,000 bushels 
in that future. On the following day respondent bought 10,000 
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bushels and sold 20,000 bushels in that future, leaving his position 
therein 190,000 bushels long. In addition to the three transactions 
mentioned, on these two days respondent bought 90,000 bushels of 
oats for delivery in May and sold 20,000 for delivery in September. 
He filed no reports for this period with the Commodity Exchange 
Authority. 


28. From July 31, 1947, to August 22, 1947, the respondent was 
the owner of commodity futures accounts carried in his own 
name on the books of Daniel F. Rice & Company, Gerstenberg & 
Company, and Merrill Lynch, and also had an interest in and con- 
trolled and directed trading in the commodity futures account of 
Elizabeth Anderson carried on the books of Merrill Lynch. On July 
31, 1947, as the result of a purchase of September oats futures 
contracts executed on the Chicago Board of Trade by Gerstenberg 
& Company for the respondent’s account, the aggregate net long 
position in September oats futures contracts on the Chicago Board 
of Trade in the accounts of respondent and Elizabeth Anderson 
reached 200,000 bushels and remained at 200,000 bushels continu- 
ously until August 4, 1947. On August 1, August 2, and August 4, 
1947, on which dates the respondent was in reporting status by 


: reason of his position in September oats, purchases and sales of 
_ September and December oats futures contracts were executed on 


the Chicago Board of Trade by Daniel F. Rice & Company and 
Merrill Lynch for the accounts of the respondent and Elizabeth 


_ Anderson, and on August 4, 1947, the aggregate net long position 
_ in September oats futures contracts on the Chicago Board of 


Trade in such accounts was reduced to 170,000 bushels. On August 


| 20, 1947, as the result of a purchase of December oats futures 
' contracts executed on the Chicago Board of Trade by Daniel F. 


Rice & Company for respondent’s account, the aggregate net long 


' position in December oats futures contracts on the Chicago Board 


of Trade in the accounts of the respondent and Elizabeth Anderson 


_ reached 205,000 bushels. The respondent filed no reports for this 


period with the Commodity Exchange Authority. 


29. (a) From July 11, 1947, through October 18, 1947, the re- 
spondent was the owner of a commodity futures account carried 
in his own name on the books of Merrill Lynch and also had an 
interest in and controlled and directed trading in the commodity 
futures accounts of Lois Moore, Elizabeth Anderson, William J. 
Goodwin, James E. McDonald, Ruth B. Aspinwall, and Glenn 


Blackshear, carried on the books of Laidlaw & Company and Mer- 


rill Lynch. 
(b) During the period from July 11 through October 18, 1947, 
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the respondent, because of purchases and sales of lard futures | 
executed upon the Chicago Board of Trade by Merrill Lynch for } 
the accounts of respondent and Elizabeth Anderson, was in a 
reporting status with respect to the combined accounts of all the 
persons named in Finding 29(a) upon approximately 90 days 
covering approximately 122 reportable items. He filed no reports 
for this period with the Commodity Exchange Authority. 


30. On December 18, 1947, the respondent had a commodity 
-futures account in his own name and had an interest in and con- 
trolled and directed trading in the commodity futures account of 
Lois Moore, his wife. These accounts were carried by Harriss & 
- Vose. On this date, as the result of sales of December cotton futures 
contracts exceuted on the New York Cotton Exchange by Harriss 
& Vose for the respondent’s account and for the account in the 
name of his wife, the aggregate net short position in December 
cotton futures contracts on the New York Cotton Exchange in the 
accounts of respondent and his wife reached 7,400 bales, by reason 
of which the respondent became subject to the requirement that he 
report to the Commodity Exchange Authority with respect to the 
open contracts in all cotton futures in his own account and in the 
account of his wife to the extent of his interest in or control of 
such accounts. He filed no reports with the Commodity Exchange 
Authority. 


31. Respondent financed in whole or in part the accounts in 
names other than his own that are mentioned in Findings 5, 28, 
29 and 30. He obtained no collateral or other security and many 
of the accounts were in the names of persons who could not give 
security and who were inexperienced in commodity trading. Most 
of the accounts were opened by respondent with deposits of cash, 
transfer of credit or checks issued by Lois Moore, respondent’s 
wife. Trading orders were given by the respondent and accepted 
by the brokers although the brokers had on file no powers of 
attorney to respondent from the persons in whose names the ac- 
counts were carried. The accounts carried respondent’s address. 
Checks constituting payments out of the accounts were delivered 
to the respondent and were endorsed by him as well as by the 
payee. The reasons respondent gave for his acts to investigators 
for the complainant were that these people were either friends of 
his or friends of his friends, and he wanted to help them make 
some money. In practically every instance the accounts showed a 
profit. He also told the investigators that he gave the profits to the 
persons in whose names the accounts were carried and that he 
merely got his money back. There were transfers of funds from 
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various accounts to others, and many from respondent’s accounts 
to these accounts including deposits in these accounts of checks 
issued in the name of Lois Moore, respondent’s wife. 


CONCLUSIONS 
I 


The facts concerning the preparation, issuance and circulation 
of the Memo to the Press, covered by Findings 6 through 15, are 
either admitted or established by records and testimony neither 
impeached nor contradicted. Indeed the respondent admitted to 
the complainant’s investigators that he composed and issued the 
Memo. 

Respondent defends, however, by arguing that no violation of 
the act occurred. Complainant charges that respondent violated 
section 6(b) and two separate parts of section 9* of the act by 
his activities in connection with the Memo, (1) the provisions 
dealing with the delivery for transmission in interstate commerce 
of false or misleading or knowingly inaccurate reports on condi- 
tions that affect or tend to affect the price of a commodity in in- 
terstate commerce, and (2) the provisions prohibiting manipula- 
tion or attempts to manipulate the price of any commodity in 
interstate commerce or for future delivery on or subject to the 
rules of any board of trade. 

Respondent insists that the information contained in the Memo 
to the Press was true and that the evidence shows that the Memo 
misled no one. Considering first the question of a violation of the 
provisions covering false, misleading or knowingly inaccurate 
reports on conditions that affect or tend to affect the price of a 
commodity in interstate commerce, the evidence is more than 
preponderant to the effect that the Memo was false, misleading 
and knowingly inaccurate. The Department of Agriculture was 
faced with no demand for lard, there was no intention, commit- 
ment or program to expend $153,900,000 on fats, oils and peanuts 
with the greater part of $153,900,000 to be spent on lard pro- 
curement and there was to be no stress on lard in procuring edible 
fats and oils. In fact, the emphasis was upon peanuts in the pur- 
chasing operations of the Department. Neither the President’s 
statement nor the report of the Cabinet Committee even so much 


4Section 6(b) of the act under which this proceeding is brought provides in part: “If the 
Secretary of Agriculture has reason to believe that any person (other than a contract market) 
is violating or has violated any of the provisions of this Act, or any of the rules and regula- 
tions made pursuant to its requirements, or has manipulated or is attempting to manipulate 
the market price of any commodity, in interstate commerce, or for future delivery on or subject 
to the rules of any board of trade. * * * .” 
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as mentions the word “lard.” There was no stress or emphasis 
upon lard procurement publicly announced or generally known 
and the respondent did not get any such information privately 
from the appropriate Government officials. On the contrary, the 
Memo and respondent’s admissions to the investigators show that 
respondent was aggrieved because there wasn’t any such stress or 
emphasis. He thought the Department’s procurement policy on 
lard had kept lard prices from advancing as respondent wished, 


The use of the names of the four Government officials as ‘Refer. 
“ences” was also false and misleading. None of these officials spon- 
sored or endorsed the Memo, none supplied the information, and 
_ the information was false. The obvious purpose of placing their 
names upon the Memo was to give an appearance of reliability 
and authenticity. It is no valid escape for respondent to point out 
that the purpose of the Memo failed because of the discovery of 
its falsity before widespread publication. Success market-wise for 
a false, misleading or knowingly inaccurate report is not an in- 
dispensable element of the violation. 

The evidence also clearly establishes that respondent knowingly 
delivered the Memo to the Press or caused it to be delivered for 
transmission in interstate commerce. The information was wired 
from Washington, D. C., to Chicago, Illinois, by Merrill Lynch, 
the delivery to the Press Club was for news service representa- 
tives and newspaper reporters to forward the information to their 
newspapers throughout the country, and the deliveries at both 
Merrill Lynch and the National Press Club were in interstate 
commerce because the deliveries were made within the District 
of Columbia which, in itself, is interstate commerce as defined by 
section 2(a) of the act. There is ample evidence in the record, too, 
that the information in the Memo tended to affect the price of 
lard in interstate commerce. Therefore, respondent’s efforts to 
escape establishment of a violation of these provisions of section 
9 must fail. 

The referee concluded, however, that there was no attempt to 
manipulate the price of lard in violation of section 6(b) and other 
provisions of section 9, basing his opinion upon the decision in 
General Foods Corporation et al. v. Brannan, 170 F. (2d) 220, 231 
(C. C. A. 7th, 1948), where the court held that taking two million 
bushels of so-called “distress” rye out of the open market to keep 
rye prices from declining was not an attempt to manipulate the 
price of rye within the meaning of the act. 

In this case, the evidence is beyond dispute that the respondent 
issued the Memo for the purpose of raising lard prices. The re- 
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spondent did not testify and no other credible motivation is ad- 
vanced on behalf of the respondent even in argument. Why the 
respondent wanted lard prices to go up is clearly demonstrated 
by the large long position in the trading account in his own name 
and the long positions in the accounts in which he had an interest. 
The respondent not only knowingly and willfully endeavored to 
bring about an artificial price but he knowingly and willfully used 
false and misleading information to do so. We believe that this 
is a clear-cut instance of an attempt to manipulate in violation of 
section 6(b) and section 9 of the act and is not governed by the 
decision of the Circuit Court of Appeals in the General Foods case. 


II 


The respondent failed to report positions and transactions in 
accounts under his own name. Such failure was a violation of sec- 
tion 4i of the act and sections 2.10, 2.11, 2.21, 9.10, 9.11 and 9.21 
of the rules and regulations. Findings 23 and 24 show that the 
respondent knew of the reporting requirements and that he did 
not wish to report. He argues that the violations amount only to 
isolated and unintentional failures to report but his failures to 
report are so numerous that we cannot conclude that these are 
isolated instances which should be disregarded. Respondent also 
invokes Section 9(b) of the Administrative Procedure Act,° 5 
U.S. C. § 1001 et seg. The respondent was given an opportunity 
to report his lard position and transactions (Finding 24) but 
failed to do so. In any event, he was familiar with reporting re- 
quirements and his failures must be regarded as intentional, know- 
ing or voluntary, as distinguished from accidental, and are there- 
fore “willful.” Prior notice and opportunity for demonstrating or 
achieving compliance are not required by Section 9(b) of the 
Administrative Procedure Act in cases of ‘“willfulness.” 

We reach the conclusion also that the respondent violated the 
act and the regulations by failing to report the transactions and 
positions, described in Findings 28, 29 and 30, resulting from 
combining accounts in his own name with accounts in the names 
of other persons but controlled by the respondent. 

The respondent claims that the evidence is not sufficient to con- 
clude that the respondent “controlled” these latter accounts. Of 


5“Except in cases of willfulness or those in which public health, interest, or safety requires 
otherwise, no withdrawal, suspension, revocation, or annulment of any license shall be lawful 
unless, prior to the institution of agency proceedings therefor, facts or conduct which may 
warrant such action shall have been called to the attention of the licensee by the agency in 
writing and the licensee shall have been accorded opportunity to demonstrate or achieve 
compliance with all lawful requirements.” 
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course neither the respondent nor any of the persons named ap. 
peared as witnesses at the hearing to throw any light upon the 
situation so that we have only the evidence introduced by the 
complainant to consider. This evidence, as described in Finding 
31, is that the respondent had aggregate deposits of about $30,000 
in the Elizabeth Anderson account without collateral or security 
and that he opened the Goodwin, McDonald, Aspinwall and Black. 
shear accounts by transfers of credit, deposits of cash or by checks 
issued in the name of Lois Moore, his wife. There are many in- 
“stances in the record involving other accounts where checks issued 
by or to Lois Moore were used by the respondent in his trading 
operations. In the accounts named, the respondent gave the trad- 
- ing orders to the brokers although on some occasions the respond- 
ent’s associate, Nina Laing, gave orders in the Anderson account. 
Although the persons in whose names the accounts were carried 
gave no powers of attorney to the brokers, the brokers accepted 
the respondent’s orders without question. 


These factors and other facts outlined in Finding 31 make up 
a pattern of control by respondent over the named accounts. The 
technical fact that legally the named persons could withdraw 
funds from the accounts does not negative control. They did not 
do so except for one relatively small item in the Anderson account. 
Accordingly, we conclude that the respondent was in violation of 
section 4i of the act and sections 2.10, 2.11, 2.21, 3.10, 3.11, 3.21, 
9.10, 9.11, and 9.21 of the rules and regulations. For the reasons 
given above with respect to accounts in the respondent’s own 
name, Section 9(b) of the Administrative Procedure Act is of no 
avail to respondent in connection with the failures to report in- 
volving the controlled accounts. 


III 


We agree with the referee in his recommendation that there is 
insufficient evidence to conclude that the respondent carried ac- 
counts in the names of other persons in order to evade the report- 
ing requirements. We have also refrained from making any 
findings as to the respondent’s part ownership of the Farm Prod- 
ucts Company. 


Farm Products Company comes into the case by virtue of a 1947 
Harriss & Vose account designated “Dyke Cullum, account Farm 
Products Company.” The complaint alleged and the referee found 
that the respondent was part owner of this company and that, 
therefore, the respondent should have reported the trading of the 
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company when, as found in Finding 30, the combined accounts of 
the respondent and his wife reached reporting status with respect 
to cotton. The evidence at the hearing discloses that in 1946 Mer- 
rill Lynch and Rache & Company had accounts in the name of 
Farm Products Company which were opened by Dyke Cullum and 
by the respondent as partners. However, no such partnership or 
joint account agreement was executed in connection with the 
Harriss & Vose account. After the referee’s report was issued, a 
letter was received from Dyke Cullum stating that the respondent 
withdrew from Farm Products Company before it made any 
trades on any commodity exchange. 


Since the respondent was in reporting status with respect to 
his own account and his wife’s at any rate, the matter of the 
respondent’s duty to report the trading in the 1947 Harriss & Vose 
account of “Dyke Cullum, account Farm Products Company” is 
dropped in view of the question raised as to the respondent’s 
interest in the account. 


IV 


To the extent that this decision and order are inconsistent with 
findings and conclusions suggested by the respondent, or motions, 
objections and exceptions not specifically discussed herein, of 
course such findings, conclusions, motions, suggestions, objections, 
exceptions, etc., are denied. 


The question remains as to what sanction should be ordered. 
The failures to report are much the lesser of the violations found. 
The issuance and circulation of the Memo to the Press constitutes 
a type of violation that is most serious and flagrant, namely, an 
effort to manipulate prices on a commodity market and, therefore, 
throughout the country by means of false market information. 
This is a case example of one of the principal evils against which 
the act was directed. It is our opinion that the respondent’s trad- 
ing privileges should be suspended for a period of 90 days. 


ORDER 


Commencing on January 1, 1951, all contract markets shall 
refuse to Ralph W. Moore the privileges of trading thereon, either 
directly or indirectly, for a period of 90 days. 

Copies hereof shall be served upon the parties by registered 
mail or in person and upon each contract market. 





PACKERS AND STOCKYARDS ACT, 1921 No. 2607 
9 A.D. 1816 


(No. 2607) 


In re RALPH W. Moore. CEA Doc. No. 47. Decided November 28, 
1950. 


Stay Order — Prior Order Stayed Pending 
Outcome of Appeal 


Order of November 15, 1950*, suspending respondent’s trading privileges, 
is stayed pending the outcome of the appeal in this proceeding filed in 
the United States Court of Appeals for the District of Columbia Circuit. 


Mr. Benj. M. Holstein for complainant. Mr. Ben Ivan Melnicoff, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


On November 27, 1950, the respondent in this proceeding filed 
an appeal in the United States Court of Appeals for the District 
of Columbia Circuit from the decision and order entered on No- 
vember 15, 1950, suspending the respondent’s trading privileges 
for 90 days commencing January 1, 1951. In view of the filing 
of the appeal, the order of November 15, 1950, is stayed pending 
the outcome of the appeal. 


A copy hereof shall be served upon the parties and the contract 
markets by registered mail or in person. 


(No. 2608) 


In re DENVER UNION STOCK YARDS COMPANY. P&S Doc. No. 450. 
Decided November 3, 1950. 


Increase in Rates and Charges 


Upon respondent’s petition and answer of the Livestock Branch, the order 
of June 8, 1948, is further modified so as to authorize respondent to 
file a Tariff providing for increased yardage charges set out in the 
notice published in the Federal Register on October 18, 1950, and, for 
good cause shown, this order shall become effective in less than 30 days. 


Ur. John J. Murray for Livestock Branch, Production and Marketing 
Administration. Mr. Ashley Sellers, of Washington, D. C., for respon- 
dent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seg.). Respondent is presently 
operating under an order issued on June 8, 1948 (7 A. D. 451), as 


*9 A.D. 1299, supra,—Ed, 
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modified by further orders issued by the Judicial Officer on June 
13, 1949 (8 A. D. 674), and July 18, 1949 (8 A. D. 789). 

On October 11, 1950, respondent filed a petition requesting au- 
thority to increase each of its yardage charges. 

Notice of this petition for modification was published in the 
Federal Register on October 18, 1950 (15 F. R. 6972). This notice 
set out the present and proposed charges in detail. No interested 
person has notified the Hearing Clerk of a desire to be heard in 
the matter. 

On November 2, 1950, the Livestock Branch, Production and 
Marketing Administration, filed an Answer recommending that 
the petition be granted. 

Inasmuch as the parties are agreed and no objection has been 
filed, the order of June 8, 1948, is further modified so as to au- 
thorize respondent to file a tariff providing for the yardage 
charges set out in the notice published in the Federal Register on 
October 18, 1950, under the heading ‘‘Proposed charges.” 

The respondent, who must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. All interested persons have been 
afforded a period of 15 days during which to indicate a desire to 
be heard in the matter. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 5 
days after their date and that no change shall be made in rates 
and charges except after 10 days’ notice to the public by the person 
making the charges unless the Secretary of Agriculture, for good 
cause, allows the change on less notice. Any undue delay in making 
this order effective may affect marketing facilities adversely. Ac- 
cordingly, good cause is found for making this order effective in 
less than 30 days. 

This order shall become effective on the 6th day following its 
date of signature. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2609) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEW YORK CITY, NEW YORK. P&S 
Doc. No. 1146. Decided November 10, 1950. 

Extension of Rates and Charges 


Upon respondent’s petition and answer of the Livestock Branch the order 
of July 12, 1949, authorizing assessment of certain charges, is continued 
in effect, and, for good cause shown, this order shall become effective 
in less than 30 days. 
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Mr. John J. Murray for Livestock Branch, Production and Marketing 
Administration. Mr. Milton E. Sahn, of New York City, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


The respondents are now operating under an order dated August 
2, 1950 (9 A. D. 789), continuing in effect the order of July 12, 
1949 (8 A. D. 787), to and including November 15, 1950. The order 
of July 12, 1949, authorized assessment of the following charges 
during the period beginning July 18, 1949, and ending July 17, 
1950: 

On consignments of 1 to 5 baskets, inclusive, 214 cents per 

pound 

On consignments of more than 5 baskets, 214, cents per pound 

On consignments of turkeys, geese and capons, 314 cents per 

pound. 


On November 6, 1950, respondents filed a petition requesting 
that the order of July 12, 1949, be extended further. 

The order dated July 12, 1949, was issued upon petition filed 
by the respondents and answer filed by the Livestock Branch. 
Notice of respondents’ petition and its contents was published in 
the Federal Register on June 24, 1949 (14 F. R. 3452), and all 
interested parties were afforded an opportunity to be heard in the 
matter. No objection to the action petitioned for was filed. This 
order merely further continues in effect the provisions of the order 
of July 12, 1949, and will not produce additional revenue for the 
respondents or increase charges to be paid by the public. In view 
of the foregoing it is found that notice and public procedure upon 
the petition are unnecessary. 

On November 9, 1950, the Livestock Branch filed an answer 
recommending that the petition be granted. 

Inasmuch as the parties are agreed the order of July 12, 1949, 
is continued in effect for 60 days after the effective date of this 
order. : 

The respondents who must prepare for and be ready to comply 
with this rule on its effective date wish to have it become effective 
as soon as possible. The Packers and Stockyards Act provides that 
no order of this nature shall become effective in less than five days 
after the date thereof. Any undue delay in making this order effec- 
tive may adversely affect marketing conditions. Accordingly, good 
cause is found for making it effective in less than thirty days. 

This order shall become effective on the sixth day following its 
date of signature, 
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Copies of this order shall be served upon the parties by reg- 
istered mail or in person. . 


(No. 2610) 


In re WILLIE GILMORE LANG. P&S Doc. No. 1898. Decided Novem- 
ber 15, 1950 


Suspension of Registration — Violation of Act — 
Insolvency 


Where the Order of Inquiry charged respondent with violating the act, by 
reason of its insolvency and respondent filed a statement in which a 
hearing was waived and consent given to the issuance of an order 
finding that he is insolvent and suspending his registration until he 
can establish his solvency, respondent’s registration is suspended until 
such time as the respondent establishes that he is no longer insolvent.* 

Mr. Jerome S. Ducrest for complainant. Mr. John McNeil Burns, of Detroit, 
Michigan, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), it is charged that the 
respondent, by reason of his insolvency, has violated section 
312(a) of the act (7 U. S. C. 213) and that good cause exists for 
the suspension of his registration. The respondent, through his 
attorney, filed a statement on September 22, 1950, in which he 
waived oral hearing and consented to the issuance of an order 
finding that he is insolvent and suspending his registration until 
he can establish his solvency. The complainant has recommended 
that the order consented to by the respondent be entered. 


FINDINGS OF FACT 

1. At all times mentioned herein, the Detroit Stock Yards, 
Detroit, Michigan, was a posted stockyard subject to the provi- 
sions of the act. 

2. At all times mentioned herein, the respondent was registered 
as a dealer to buy and sell livestock for his own account at the 
Detroit Stock Yards, Detroit, Michigan. 

3. The respondent, on January 13, 1950, filed his petition for 
bankruptcy in the United States District Court for the Eastern 
District of Michigan, in which he showed assets in the amount of 
$8,466.10 and liabilities in the amount of $28,021.81. Of this latter 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions, --Ed, 
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amount, the sum of $6,527.25 was due and owing for livestock 
- purchased by the respondent at posted stockyards. 


CONCLUSIONS 

By reason of the facts set out above, the respondent has wilfully 
violated section 312(a) of the act and his registration should be 
suspended. 

ORDER 

_ The respondent’s registration shall be suspended until such time 
as the respondent establishes that he is no longer insolvent. 

This order shall become effective immediately and copies hereof 
- shall be served upon the parties by registered mail or in person. 


(No. 2611) 


In re MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Doc. No. 1558. 
Decided November 15, 1950 


Increase in Rates and Charges 


Upon respondent’s petition and answer of the Livestock Branch respondent 
is authorized to file an amendment to its current tariff establishing as 
rates for yardage the rates set out in the notice published in the 
Federal Register on October 26, 1950, under the heading ‘Proposed 
Rates”, and, for good cause shown, this order shall become effective in 
less than 30 days. 


*, John J. Murray for Livestock Branch, Production and Marketing 
Administration. Mr. John C. Kappel, Jr., of St. Louis, Missouri, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seq.). The respondent is 
now operating under an order issued on January 17, 1950 (9 A. D. 
2), continuing in effect the provisions of the order of February 18, 
1949 (8 A. D. 169), as modified by the order of June 14, 1949 
(8 A. D. 681). 


On October 13, 1950, the respondent filed a petition requesting 
authority to file an amendment to its current tariff establishing 
certain rates for yardage. Notice of the petition was published in 
the Federal Register on October 26, 1950 (15 F. R. 7186). This 
notice, which set out in detail the current and proposed rates, 
provided that any interested person might notify the Hearing 
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Clerk within 15 days of a desire to be heard in the matter. No such 
notification has been received. 

On November 9, 1950, the Livestock Branch filed an answer 
recommending that the petition be granted. 

Inasmuch as the parties are agreed the petition is granted and 
the respondent is authorized to file an amendment to its current 
tariff establishing as rates for yardage the rates set out in the 
notice published in the Federal Register on October 26, 1950, 
under the heading “Proposed Rates.” 

The respondent who must comply with this order wishes to have 
it become effective as soon as possible. All interested persons have 
been afforded a period of 15 days within which to be heard in 
the matter. The Packers and Stockyards Act provides that no 
order of this nature shall be effective in less than five days after 
the date thereof. Any undue delay in making the order effective 
may result in adversely affecting marketing facilities. Accordingly, 
good cause is found for making this order effective in less than 
30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including March 6, 1952. 

The respondent shall continue to furnish operating reports 


required by previous orders on a semi-annual basis as of June 
30th and December 31st of each year. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2612) 


In re MARVIN WRIGHT, D.B.A. MARVIN WRIGHT COMMISSION 
COMPANY. P&S Doc. No. 1901. Decided November 16, 1950. 


Suspension of Registration Held in Abeyance — Cease and Desist — 
Willful Violations of Act — Books and Records 


Where the Order of Inquiry charged respondent with willful violations of 
various provisions of the act and the respondent admitted the charges 
set forth in the Order of Inquiry and consented to the issuance, without 
a hearing, of an appropriate order, not to exceed a cease and desist 
order with a seven day suspension to be held in abeyance for a period 
of two years, the respondent is ordered to cease and desist from 
engaging in unfair, unjustly discriminatory and deceptive practices 
and devices contrary to the provisions of the act, and the regulations 
issued thereunder and to keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business and his registration is suspended for a period of seven days, 
such suspension to be held in abeyance and not to become effective unless 
respondent within two years from the date of the order is again found, 
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after opportunity for a hearing to have again violated the act or the 
regulations thereunder.* 


Mr. Jerome S. Ducrest for complainant. Mr. Marvin Wright, of Fort Worth, 
Texas, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S. C. 181 et seq.), instituted by an Order of 
Inquiry and Notice of Hearing filed by the Director of the Live- 
stock Branch, Production and Marketing Administration. The re- 
_spondent is charged with having engaged in unfair, unjustly 
discriminatory, and deceptive practices and devices in violation of 
the act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 

On April 12, 1950, the respondent filed an answer in which he 
explained the transactions complained of in the order of inquiry. 
In a supplemental answer filed on October 13, 1950, the respondent 
admitted the charges set forth in the order of inquiry and con- 
sented to the issuance, without a hearing, of an appropriate order 
not to exceed a cease and desist order with a seven-day suspension 
to be held in abeyance for a period of two years. The Livestock 
Branch, on October 15, 1950, recommended that an order be issued 
in accordance with the terms suggested by the respondent. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Forth Worth, Texas, herein- 
after referred to as the stockyard, was at all times mentioned 
herein a posted stockyard under the provisions of the act. 

2. The respondent is registered with the Secretary of Agricul- 
ture as a market agency engaged in the business of buying and 
selling livestock on a commission basis at the stockyard and at 
the times mentioned herein was so registered. 

3. At various times during the years 1945, 1946 and 1947, the 
respondent, at the stockyard, purchased for his own account for 
resale livestock consigned to him for sale on a commission basis 
by various consignors. In accounting to the consignors of the 
livestock, the respondent knowingly failed to show on the accounts 
of sale the full, true and correct name of respondent as the pur- 
chaser of the livestock, but instead showed false, fictitious, or 
‘otherwise incorrect names or initials or other designations. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.-. Ed, 
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4. At various times during the years 1945, 1946 and 1947, the 
respondent, at the stockyard, used livestock consigned to him for 
sale on a commission basis to fill orders for the purchase of live- 
stock on a commission basis. The respondent, in accounting to the 
consignors of the livestock, failed to disclose fully and correctly 
the fact that the livestock was sold to purchasers for whom he 
was filling orders on a commission basis and, in accounting to the 
persons for whom the purchase orders were filled on a commission 
basis, failed to disclose fully and. correctly that the livestock was 
purchased out of consignments received by him for sale on a com- 
mission basis. 

5. At various times during the years 1945, 1946 and 1947, the 
respondent, at the stockyard, purchased for his own account live- 
stock consigned to him for sale on a commission basis as well as 
livestock from other market agencies and used such livestock to 
fill orders from various persons for the purchase of livestock on 
commission at marked-up prices. In accounting to said persons 
for whom such purchase orders were filled, respondent knowingly 
rendered in most instances accounts of purchase showing false, 
fictitious or otherwise incorrect names as the seller of the livestock 
and, in accounting to the consignors of the livestock consigned to 
him for sale on a commission basis which he took into his own 
account, he failed to show the full, true and correct name of re- 
spondent. 

CONCLUSIONS 

By reason of the facts set out above, all of which have been 
stipulated to by the parties, it is concluded that the respondent 
has engaged in and used unfair, unjustly discriminatory, and de- 
ceptive practices and devices contrary to the provisions of the act 
and the regulations issued thereunder. It is further concluded 
that the respondent has failed to keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions in- 
volved in his business. 

Inasmuch as the complainant has joined with the respondent in 
recommending that an order be issued which would require the 
respondent to cease and desist from the acts complained of and 
which would require a seven-day suspension of the respondent’s 
registration, such suspension to be held in abeyance for a period 
of two years, such an order will be issued. 


ORDER 


The respondent shall cease and clesist from engaging in and 
using the above-described unfair, unjustly discriminatory, and 
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deceptive practices and devices contrary to the provisions of the 
Packers and Stockyards Act, 1921, and the regulations issued 
thereunder. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business. 

Respondent’s registration is suspended for a period of seven 
days, but this suspension is held in abeyance and will not become 
effective unless within two years from this date it is found, after 
opportunity for a hearing, that the respondent has again violated 
the act or the regulations issued thereunder. 

This order shall become effective immediately. Copies hereof 
shall be served upon the parties by registered mail or in person. 


(No. 2613) 


In re H. CHRISTIAN AND W. R. CHRISTIAN, PARTNERS, D.B.A. 
CHRISTIAN AND SON LIVESTOCK COMMISSION COMPANY AND 
W. R. CHRISTIAN, AN INDIVIDUAL. P&S Doc. No. 1908. Decided 
November 17, 1950 


Cease and Desist — Willful Violations of Act — 
Books and Records 


Where the Order of Inquiry charged respondents with willful violations of 
various provisions of the act and the regulations thereunder and the 
respondents in a stipulation generally admitted the charges set forth 
in the Order of Inquiry and consented to the issuance of a cease and 
desist order, the respondents are ordered to cease and desist from 
engaging in and using unauthorized, unfair, unjustly discriminatory 
and deceptive practices and devices contrary to the provisions of the 
act and the regulations thereunder and to keep such accounts, records 
and memoranda as fully and correctly disclose all transactions involved 
in their business, and the individual respondent R. R. C., is ordered to 
cease and desist from engaging in the business of buying and selling 
livestock as a dealer without being registered and furnishing bond.* 


Mr. Jerome S. Duecrest for complainant. Mr. Mack Taylor, of Fort Worth, 
Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S. C. 181 et seq.), instituted by an Order of 
Inquiry and Notice of Hearing filed by the Director, Livestock 
Branch, Production and Marketing Administration. An answer 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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was filed by the respondents on June 15, 1950, which contained a 
general denial of the allegations of the order of inquiry. On Octo- 
ber 4, 1950, the respondents filed a “Stipulation” in which they 
admitted some of the allegations of the order of inquiry and con- 
sented to the issuance, without a hearing, of an order requiring 
them to cease and desist from continuing the admitted practices 
in violation of the act and regulations. On October 4, 1950, the 
complainant recommended that the stipulation be accepted and 
that an order in the form proposed by the respondents be entered. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, herein- 
after referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 

2. The partnership respondents are registered with the Secre- 
tary of Agriculture as a market agency to buy and sell livestock 
on a commission basis at the stockyard and, at the times of the 
transactions of the partnership respondents hereinafter referred 
to, were so registered. 

3. At various times during the years 1946, 1947 and 1948, the 
individual respondent engaged in the business at the stockyard of 
buying and selling livestock as a dealer, within the meaning of the 
act, without having registered with the Secretary and furnishing 
bond as required by the act and the regulations promulgated 
thereunder. 

4. The partnership respondents, knowing that the individual 
respondent was not registered with the Secretary as a dealer, 
nevertheless permitted him to use the facilities of respondent 
market agency in his business of buying and selling livestock. 

5. The partnership respondents, during the years 1946, 1947, 
1948, and 1949, while holding themselves out to the public as a 
market agency engaged in the business of buying and selling live- 
stock on a commission basis, failed to provide customary and 
necessary services and facilities of a market agency. 

6. The partnership respondents, during the years 1946, 1947 
and 1948, failed to keep such accounts and records as fully and 
correctly disclosed all transactions involved in their business, or 
to see that such accounts and records were kept by their clearor. 

7. The partnership respondents failed to retain, as a part of 
their accounts and records, stockyard company bills issued during 
the years 1946, 1947 and 1948. Such stockyard company bills were 
destroyed by partnership respondents without the consent, in 
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writing, of the Director, Livestock Branch, Production and Mar- 
keting Administration. 











CONCLUSIONS 

By reason of the facts set out above, all of which have been 
stipulated to by the parties, it is concluded that the respondents 
have violated sections 304, 307, 312(a), 401, and 402 of the act 
and section 201.59 of the regulations issued under the act (9 CFR 
201.59). It is further concluded that the partnership respondents 
have failed to keep such accounts, records and memoranda as fully 
and correctly disclose all transactions involved in their business. 
Inasmuch as the complainant has joined with the respondents in 
recommending that a cease and desist order be issued, such an 
order will be issued. 
















ORDER 

The respondents shall cease and desist from engaging in and 
using the above-described unauthorized, unfair, unjustly dis- 
criminatory, and deceptive practices and devices contrary to the 
provisions of the Packers and Stockyards Act, 1921, and the regu- 
lations issued thereunder. 

The partnership respondents shall keep such accounts, records 
and memoranda as fully and correctly disclose all transactions 
involved in their business. 

The individual respondent shall cease and desist from engaging 
in the business of buying and selling livestock as a dealer, within 
the meaning of the act, without first registering with the Secre- 
tary of Agriculture and furnishing a bond as required by the act 
and the regulations issued thereunder. 

This order shall become effective immediately. Copies shall be 
served upon the parties by registered mail or in person. 




















(No. 2614) 


In re JOE JOHNSTON, D.B.A. JOE JOHNSTON LIVESTOCK COM- 
MISSION COMPANY. P&S Doc. No. 1856. Decided November 17, 
1950 








Suspension of Registration — Cease and Desist — 
Willful Violation of Act — Books and Records 


Where the Order of Inquiry charged respondent with willful violations of 
various provisions of the act and regulations thereunder and the 
respondent in a stipulation admitted the charges set forth in the Order 
of Inquiry and consented to the issuance, without a hearing, of an 

order requiring him to cease and desist from the practices complained 

of and suspending his registration for a period not to exceed 30 days, 
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the respondent is ordered to cease and desist from engaging in and 
using the unfair, unjustly discriminatory and deceptive practices and 
devices complained of, and to keep such books and records as will fully 
and correctly disclose all transactions involved in his business, and his 
registration is suspended for a period of 30 days effective December 15, 
1950.* 

Mr. Jerome S. Ducrest for complainant. Mr. Mack Taylor, of Fort Worth, 
Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S. C. 181 et seq.), instituted by an Order of 
Inquiry and Notice of Hearing filed by the Director, Livestock 
Branch, Production and Marketing Administration. The respond- 
ent is charged with having engaged in unfair, unjustly discrimina- 
tory and deceptive practices and devices in violation of the act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). The 
respondent filed an answer consisting of a general denial of the 
charges. On November 8, 1950, the respondent filed a document 
entitled “Stipulation” amending his answer, admitting the allega- 
tions of fact in the order of inquiry, and consenting to the issuance 
without a hearing of a cease and desist order and an order sus- 
pending respondent’s registration for a period not to exceed 30 
days. In the document, respondent further states that he did not 
intentionally violate the provisions of the act but that the viola- 
tions occurred as a result of not being fully informed as to the 
requirements of the act. On November 8, 1950, the complainant 
filed a recommendation to the effect that the order consented to 
be issued. 

FINDINGS OF FACT 

1. The Fort Worth Stock Yards, Fort Worth, Texas, herein- 
after referred to as the stockyard, was at all times mentioned 
herein a posted stockyard under the provisions of the act. 

2. The respondent is registered with the Secretary of Agricul- 
ture as a market agency engaged in the business of buying and 
selling livestock on a commission basis at the stockyard, and at 
the time of the transactions hereinafter referred to was so regis- 
tered. 

3. On a number of occasions during the years 1946, 1947 and 
1948, the respondent purchased for his own account sheep con- 
signed to him for sale on a commission basis by various con- 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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signors. In accounting to the consignors of the livestock, the 
respondent used false or fictitious names as the purchaser instead 
of his own name. Sheep so purchased by him were resold on the 
same day by respondent at a higher price and the respondent 
retained such higher price in full. 

4. On a number of occasions during June, July and August, 
1947, a trading partnership composed of respondent and Roy D. 
Seese, an employee of respondent, purchased livestock at the stock- 
yard on a dealer basis without being registered with the Secretary 
as a dealer and furnishing bond in connection therewith. Some of 
the livestock so purchased by the trading partnership consisted of 
sheep consigned to respondent for sale on a commission basis. 

5. On several occasions during the month of June 1947, the 
respondent filled on a commission basis orders for the purchase of 
sheep for the Wichita Livestock Commission Company of Wichita, 
Kansas, with sheep which had been purchased at the stockyard by 
a trading partnership composed of respondent and Roy D. Seese, 
an employee of respondent, for the account of the partnership. Re- 
spondent, in accounting to the Wichita Livestock Commission 
Company failed to give a full, true and correct account of such 
transactions in that: (1) respondent failed to disclose to the 
Wichita Livestock Commission Company that the sheep used to 
fill its orders were owned by the partnership and the fact that, 
due to a mark-up in the price of the sheep, he was receiving a 
share of the trading partnership’s profit from the transactions in 
addition to his buying commission, and (2) in connection with 
certain orders, respondent knowingly submitted to said purchaser 
accounts of purchase which listed false or fictitious names as the 
persons from whom the livestock was purchased. 

6. On a number of occasions during the years 1947 and 1948, 
respondent filled orders on a commission basis with sheep which 
the respondent had purchased at the stockyard for his own ac- 
count and failed to disclose such fact to the purchasers and the 
fact that, due to mark-ups in the prices of the sheep, he was 
realizing a profit from the transactions in addition to the buying 
commission. Respondent, in accounting to the persons for whom 
he filled the orders, submitted accounts of purchase which listed 
various false or fictitious names as the persons from whom the 
sheep were purchased, or otherwise failed to give a full, true and 
correct account of the transactions. 

7. (a) The respondent, during the years 1945, 1946, 1947, and 
1948, failed to keep such accounts and records as fully and cor- 
rectly disclosed all transactions involved in his business, or to see 
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that such accounts and records were kept by his clearor, T. B. 
Saunders and Company, in that respondent’s accounts and records 
(1) were not kept separate and apart from the accounts and rec- 
ords of the said T. B. Saunders and Company and its other clearees 
and (2) did not contain vouchers supporting items of expenses. 
Respondent, or his clearor, showed in said accounts and records, 
in lieu of separate listing for selling commissions, buying com- 
missions, feed charges and other miscellaneous items, a combined 
amount representing all such items less a clearing charge of 20 
percent paid to said clearor, and in 1947 and 1948 falsely labeled 
profits derived by respondent from dealer transactions as country 
trading profits, when in fact all, or practically all, of such profits 
resulted from purchases made by respondent at the stockyard. 


(b) The respondent destroyed or otherwise disposed of records, 
including scale tickets, unloading reports and stockyard bills, 
which explained transactions in his business without the consent 
in writing of the Director, Livestock Branch, Production and 
Marketing Administration. 


CONCLUSIONS 


By reason of the facts found above, the respondent has violated 
sections 303, 304, 307, 312(a), and 402 of the act and sections 
201.10, 201.27, 201.43, 201.44, 201.50, 201.59, and 201.60 of the 
regulations issued thereunder. 

The respondent’s statement that he did not intentionally violate 
the act and the regulations is of no avail. The violations found are 
wilful. The violations occurred frequently, they were committed 
over a long period of time, and the respondent knew that his bus- 
iness was subject to regulation under the act. While the number 
and seriousness of the violations disclosed would ordinarily war- 
rant a longer suspension period than proposed, the reeommenda- 
tion of the complainant will be adopted and the order consented to 
will be entered. 

ORDER 


The respondent shall cease and desist from all the violations of 
the act found above. 


The respondent shall keep such books and records as will fully 
and correctly disclose all transactions involved in his business. 

Effective on December 15, 1950, the respondent’s registration 
under the act is suspended for a period of 30 days. 

Except as to the effective date of the suspension of the respond- 
ent’s registration, this order shall become effective immediately. 
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Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2615) 


In re MARKET AGENCIES AT THE CHICAGO UNION STOCK YARDS. 
P&S Doc. No. 402. Decided November 24, 1950. 


Increase in Rates and Charges 


Upon respondents’ petition and answer of the Livestock Branch, respondents 
are authorized to file new tariffs providing for increased rates and 
charges set out in the Notice of Petition for Modification of Temporary 
Rates published in the Federal Register on November 7, 1950, and, for 
good cause shown, this order shall become effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing 
Administration. Messrs. H. R. Park, D. L. Swanson and W, C. Condon, 
of Chicago, Illinois, for market agency respondents. Mr. Andrew Olson, 
of Chicago, Illinois, for Chicago Traders Live Stock Exchange. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


The respondents are now operating under the order dated Octo- 
ber 27, 1948 (7 A. D. 974), as amended by the order dated De- 
cember 20, 1948 (7 A. D. 1194), and continued in effect by orders 
dated October 27, 1949 (8 A. D. 1170), November 25, 1949 (8 
A. D. 1250), and October 26, 1950 (9 A. D. 1218). 

On October 24, 1950, respondents filed a petition requesting 
authority to file new tariffs and put into effect a new schedule 
of charges. The charges petitioned for were set out in a “SCHED- 
ULE OF CHARGES, Chicago, October 20, 1950,” attached to the 
petition. 

Notice of the petition was published in the Federal Register on 
November 7, 1950 (15 F. R. 7484). This notice set out in detail 
all of the charges petitioned for. No interested party has indicated 
a desire to be heard in the matter. 

On November 22, 1950, the Livestock Branch, Production and 
Marketing Administration, filed an answer recommending that 
the petition be granted. 

Inasmuch as the parties are agreed and no objection has been 
filed with respect to the action petitioned for the petition is 
granted and the respondents are authorized to file new tariffs 
embodying the charges set out in the Notice of Petition for Modi- 
fication of Temporary Rates published in the Federal Register on 
November 7, 1950. This authorization to file tariffs providing for 
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increased rates is to be effective only upon condition that the 
respondents comply with all of the applicable terms of the stipula- 
tion attached to and made a part of the answer filed for the Live- 
stock Branch on September 23, 1947. 

The respondents who must prepare for and be ready to comply 
with this rule on its effective date wish to have it become effective 
as soon as possible. All interested parties have been afforded a 
period of 15 days during which to notify the Hearing Clerk of a 
desire to be heard in the matter. The Packers and Stockyards Act 
requires that orders of this nature shall not be effective in less 
than five days after the date of signature. Any undue delay in 
making this order effective may result in adversely affecting mar- 
keting facilities. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect for a period of one year. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2616) 


In re UNION STOCK YARDS COMPANY OF OMAHA. P&S Doc. No. 
344. Decided November 27, 1950. 


Decrease of Rates and Charges 


Since the parties are agreed respondent’s petition requesting certain rate 
decreases is granted and the order of August 12, 1949, is modified so 
as to authorize the filing of an amendment providing for the changes 
requested in the petition, and, for good cause shown, this order shall 
become effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing 
Administration. Mr. H. L. Van Amburgh, of Omaha, Nebraska, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seq.). The respondent is now 
operating under an order issued July 6, 1950 (9 A. D. 792), con- 
tinuing in effect to and including August 17, 1952, a previous 
order dated August 12, 1949 (8 A. D. 877). By a petition filed on 
November 3, 1950, the respondent requested authority to change 
Section 1 of its Current Schedule of Charges (#13) (1) “by add- 
ing a new exception (c) to reduce the charge for handling live- 
stock not sold on this market, forwarded other than to ‘point of 
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origin’ or ‘another terminal market’ (one weighing permitted), 
from the present full yardage charge to approximately one-half,” 
(2) by redesignating exceptions (c), (d), and (e) as (d), (e), 
and (f), respectively, and (3) by revising exception (b) to read 
as follows: “Yardage will not be assessed against livestock for- 
warded to another terminal market or returned to the point of 
origin provided the livestock has not changed ownership or been 
weighed. 

.The yardage charges presently in effect were authorized by the 
order dated August 12, 1949, and have been in effect since August 
18, 1949. Notice of the petition which preceded the order of Aug- 
ust 12, 1949, including the rates then authorized and the proposed 
rates, was published in the Federal Register on July 12, 1949, (14 
F. R. 3823). By this notice all interested persons were afforded 
an opportunity to be heard in the matter. The single protest to 
the action petitioned for and the request for a hearing were with- 
drawn. The petition of November 3, 1950, does not request an 
increase in charges to shippers but requests a reduction in the 
charge for handling certain livestock. The other matters covered 
by the petition do not affect either charges or revenues. In view of 
the foregoing, it is found that notice and public procedure upon 
the petition are unnecessary. 

On November 14, 1950, the attorney for the Livestock Branch, 
Production and Marketing Administration filed an Answer rec- 
ommending that the petition be granted. 

Inasmuch as the parties are agreed the petition is granted and 
the order of August 12, 1949, is modified so as to authorize the 
filing of an amendment providing for the changes requested in 
the petition. The order of August 12, 1949, as herein modified 
shall remain in effect to and including August 17, 1952, unless 
changed by further order before that date. 

The respondent, who must prepare for and be ready to comply 
with this order on its effective date, has requested that it become 
effective as soon as possible. The Packers and Stockyards Act pro- 
vides that no order of this nature shall become effective in less 
than five days after the date thereof. The changes authorized are 
directed to improvement of marketing conditions. Accordingly, 
good cause is found for making this order effective in less than 
30 days. 

This order shall become effective on the sixth day after date 
of signature. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 2617) 


Los ANGELES BANANA DISTRIBUTORS v . ARTHUR SCHWARTZ, 
AMERICAN ENTERPRISES INCORPORATED, PHILLIP R. (BoB) 
CONSOLO, CHARLES CONSOLO, AND PHILLIP R. (BoB) CON- 
SOLO AND CHARLES CONSOLO, AS COPARTNERS. PACA Doc. No. 
4879. Decided November 1, 1950. 


Principal and Agent — Liability of Agent for 
Failure to Follow Instructions 


Where complainant employed respondent as agent to purchase bananas, 
and instructed the agent to buy good quality, “light % full” fruit, but 
the agent purchased poor quality, “thin” bananas, it is held, that the 
agent violated his instructions and is liable to his principal for any 
damages sustained by the principal as a result of the violation and 
reparation should be awarded complainant for the amount of such 
damages.* 


Damages — Measure of Damages where Agent Fails 
to Follow Instructions 
Where agent failed to obey instructions of his principal in purchasing 
bananas, held, the measure of the principal’s damage is the difference 
between the value at destination of bananas of the kind that should 


have been purchased and the value of bananas of the kind actually 
purchased.* 


Evidence — Amount Realized as Proof of Value — 
Transit Injury 
Where the evidence establishes that a part of the bananas were damaged 
by chilling in transit, the amount realized from the sale of the bananas 
is not proof of the value at destination of bananas of the kind shipped.* 


Evidence — Value of Undamaged Lot as Best Evidence of Value 
of Damaged Lots, Exclusive of Damage 


Where the evidence shows that three carloads of bananas were damaged 
by chilling in transit and a fourth carload of the same kind of bananas 
was not so damaged, the value of the undamaged carload is considered 
as the best evidence of the value the damaged bananas would have had 
if they had arrived in an undamaged condition.* 

Messrs. Joe Orloff and Morris J. Pollack, of Los Angeles, California, for 
complainant. Mr. Arthur Schwartz, of Miami Beach, Florida, respondent 
pro se. Mr. Norman R. Lyons, of Miami, Florida, for respondents 
American Enterprises, Incorporated, Phillip R. (Bob) Consolo, and 
Charles Consolo. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 499a et seq.). 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.— Ed, 
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Informal complaint was filed against Arthur Schwartz on March 
11, 1947, and against the other respondents on August 13, 1947. 
The formal complaint was filed on October 20, 1947, alleging that 
respondents failed to deliver bananas of the quality and size con- 
tracted for, and that complainant was damaged in the amount of 
$6,468.12 as a result of such failure. Respondent Schwartz was 
served by registered mail with a copy of the complaint and a copy 
of the report of investigation on January 17, 1948. Copies of the 
complaint and report of investigation were served by registered 
mail on the other respondents on January 19, 1948. 


Respondent Schwartz filed an answer on January 26, 1948, 
denying any liability to complainant and contending that any loss 
sustained on the shipments was due to chilling injury in transit. 
Respondent American Enterprises Incorporated and respondents 
Consolo, as individuals, filed an answer on February 2, 1948, alleg- 
ing that they are not proper parties to the suit; that they never 
had any dealings with complainant; that they are importers and 
sold certain bananas to Arthur Schwartz; and that they know 
nothing of this controversy, other than by hearsay. As individuals, 
Phillip R. Consolo and Charles Consolo allege that they are not 
acting as partners. 

Although the amount involved exceeds $500, oral hearing was 
waived by all parties. Accordingly, the matter is handled under 
the shortened method of procedure provided by § 47.20 of the rules 
of practice (7 CFR 47.20). 

Complainant filed an opening statement of facts. Respondent 
Schwartz filed an answering statement, together with a supple- 
ment thereto. Complainant filed a statement in reply. Thereafter, 
respondent Schwxrtz made two requests for an oral hearing at 
Miami, Florida, for the purpose of taking the testimony of Samuel 
George. Both requests were denied. However, this respondent was 
allowed to take the deposition of Samuel George and his deposition 
is a part of the record in this proceeding. 






































FINDINGS OF FACT 


1. Complainant is an individual, Frank Coniglio, trading as 
Los Angeles Banana Distributors, whose address is 1315 East 
Seventh Street, Los Angeles, California. 

2. Respondent Arthur Schwartz is an individual whose address 
is 3186 Prairie Avenue, Miami Beach, Florida. At the time of the 
transaction here involved, this respondent was licensed under the 


act. 
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3. Respondent American Enterprises Incorporated is a corpo- 
ration whose address is Post Office Box 3509, Miami, Florida. At 
the time of the transaction here involved, this respondent was not 
licensed but was subject to license under the act. This respondent 
obtained a license on June 16, 1947. 

4. Respondents Phillip R. Consolo and Charles Consolo are 
individuals whose address is Post Office Box 3509, Miami, Florida. 
At the time of the transaction here involved, each of these re- 
spondents was licensed under the act. At the time of the transac- 
tion here involved these individuals were not licensed under the 
act as a partnership, and there is no evidence that they were 
operating as a partnership subject to license. 

5. On or about November 20, 1946, complainant engaged re- 
spondent Schwartz as agent or buying broker to purchase for the 
account of complainant not to exceed eight carloads of good qual- 
ity, “light 34 full,’”’ Santo Domingo bananas, at not to exceed $6.50 
per hundred pounds, f.o.b. Miami, Florida. 

6. On or about November 21, 1946, respondent Schwartz 
shipped or had shipped from Miami, Florida, to complainant at 
Los Angeles, California, six carloads of bananas in cars FGE 
52561, WFE 61593, WFE 62679, PFE 75871, SFRD 32964, and 
FGE 37732. Each of these cars contained poor quality, “thin,” 
bananas. 

7. On November 21, 1946, respondent Schwartz sent a telegram 
to complainant which reads, in pertinent part, as follows: 

“SHIPPED ONLY SIX CARS. SECURED REDUCTION MES- 

SENGER SERVICE FOR $200. FGE 52561 27,325 LBS. WFE 

61593 24,925 LBS. WFE 62679 26,725 LBS. PFE 75871 25,425 

LBS. SFRD 32964 25,025 LBS. FGE 37732 23,825 LBS. TOTAL 

INCLUDING MESSENGER AND MY SERVICE CHARGE 

$10,311.25. . . . PLEASE TELEGRAPH MONEY WESTERN 

UNION THIS MORNING.” 

8. On November 21, 1946, complainant remitted to respondent 
Schwartz by wire the sum of $10,311.25. 

9. The bananas in cars SFRD 32964, FGE 52561, and PFE 
75871 were damaged in transit by chilling. There may also have 
been damage to the bananas in car WFE 61593 as a result of 
chilling in transit. 

10. The six carloads of bananas would have had a minimum 
market value of $14,576.76 if they had been of the quality au- 
thorized and directed by complainant to be purchased by respond- 
ent Schwartz. The six carloads of bananas shipped had a market 
value of $8,902.03, exclusive of chilling injury in transit. Com- 
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plainant was damaged in the amount of $5,674.73 (the difference 
between $14,576.76 and $8,902.03) as a result of the failure of 
respondent Schwartz to comply with complainant’s instructions 
as to the quality of bananas to be purchased. 

11. Informal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


During the latter part of November 1946 complainant entered 
into an agreement with respondent Schwartz for the shipment of 
not to exceed eight carloads of bananas from Miami, Florida, to 
Los Angeles, California. Schwartz shipped or arranged for the 
shipment of six carloads and complainant paid Schwartz in full 
for them before the cars were shipped or while they were in 
transit. The bananas arrived in California and there is evidence to 
show that they were sold for some $6,731.78 less than the total 
cost to complainant. Complainant is seeking to recover all or a 
part of that loss. 

The complaint is against five respondents: Arthur Schwartz; 
American Enterprises Incorporated; Phillip R. (Bob) Consolo; 
Charles Consolo; and Phillip R. (Bob) Consolo and Charles Con- 
solo, as copartners. 

Recovery is sought from Arthur Schwartz on the theory that 
he contracted to sell the bananas in question to complainant and 
failed to deliver bananas meeting contract requirements, or, in 
the alternative, that Schwartz acted as a buying broker in procur- 
ing bananas for complainant from one or more of the other re- 
spondents and failed to perform properly his duties. Complainant 
paid Schwartz $10,311.25. No invoice was issued for the bananas 
shipped but from a telegram sent by Schwartz to complainant on 
November 21, 1946, it appears that the payment covered 153,250 
pounds of bananas at $6.50 per hundred pounds, plus $200 for 
messenger service and $150 as Schwartz’ “service charge” or 
brokerage. Schwartz’ wire of November 17, 1946, to complainant, 
which preceded the contract, states: “I am in position to secure 
you” bananas, indicating an intention to act as complainant’s 
agent or buying broker. The payment of $150 to Schwartz for his 
services is further indication that complainant did not regard 
Schwartz as the seller of the bananas. Although it probably makes 
no difference, since liability on the seller theory would be the 
same, we conclude that Schwartz was complainant’s agent or 
buying broker in the transaction. The next question is whether 
Schwartz performed properly his duties as agent or broker. 
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One point to be noted is that Schwartz has never made it clear 
with whom he negotiated the contract for the bananas, or the 
terms of such contract. However, there is no evidence that com- 
plainant ever asked for such information, which may be explained 
by the fact that complainant has been claiming damages from 
Schwartz either as the seller of the bananas or as a broker. 

The record in this case is not entirely satisfactory as a basis 
for determining the understanding reached by complainant and 
Schwartz concerning the purchase of bananas, particularly with 
respect to the kind of bananas to be shipped. It is likewise not 
entirely satisfactory as a basis for determining the quality and 
condition of the bananas actually shipped. In his telegram of No- 
vember 17, Schwartz referred to Santo Domingo bananas averag- 
ing 35 to 40 pounds per stem, at about $7.50 per hundred pounds. 
Between November 17 and November 21, 1946, complainant and 
Schwartz talked to each other by telephone. The authorization to 
purchase was given in that conversation. Complainant says he 
told Schwartz he would take eight carloads of Santo Domingo 
bananas provided they were well-developed, full-fingered fruit, 
averaging 35 pounds per stem, at a price of $6.50 per hundred 
pounds. Schwartz says he told complainant the fruit would not 
average 35 pounds, but would average approximately 30 pounds 
per stem; he agrees that complainant instructed him to purchase 
eight carloads at $6.50 per hundred pounds; and denies that he 
agreed to ship full-fingered fruit, contending that full-fingered 
bananas would not stand the trip from Miami to California. Six 
carloads were shipped. Complainant says these bananas averaged 
20 to 25 pounds per stem, and were small and immature. Destina- 
tion inspection reports were obtained on four of the carloads. 
The inspection reports state that the fingers ranged from 4 to 7, 
mostly 5 to 6 inches in length, and from 4 to 114, mostly 1 to 
114, inches in diameter at the smallest diameter about midlength. 
These reports do not state the average weight of stems. Attached 
to the complaint is a copy of an affidavit of J. N. Egerton, the 
messenger who accompanied the shipments in transit, who certi- 
fied that upon his examination he found the fruit to be at least 40 
percent immature, with mostly short fingers and thin fruit, and 
in his opinion would average 20 to 25 pounds per stem. The report 
of investigation contains a copy of a typewritten sheet furnished 
by Charles Consolo as “all his firm’s records relating to these 
bananas.” This sheet appears to indicate an average weight of 28 
pounds per stem for 10,966 “‘payables” in the cargo of the M/V 
Jimenoa, which arrived at Miami November 18, 1946. Although 
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there is evidence as to the total weight of the bananas in each of 
the six cars, the record is completely devoid of any reference to 
the number of stems per car or the total number of stems shipped. 
In his answer Schwartz says the actual weight of the entire cargo 
was over 28 pounds per stem and the actual weights of the six 
carloads shipped to complainant were from 28 to 31 pounds per 
stem. There is no explanation as to how Schwartz arrived at his 
figures. 

The report of investigation (Ex. 8) discloses that Harry Lito- 
witz stated to a representative of the Department, in a telephone 
conversation, that he (Litowitz) was asked by Schwartz to look 
at one of the cars (FGE 52561) at Los Angeles, which he did; that 
it was a “tough” car of bananas, with very small fingers, not the 
kind used by the Los Angeles market; and that “the consignee 
probably lost considerable on it.” 

Attached to the complaint (Ex. 18) is a copy of the following 
statement by Herman Kornitsky: 

“At the request of Mr. Arthur Schwartz, at Miami Beach, 

Florida, Nov. 29th, I inspected a shipment of bananas, on the 

Santa Fe team track, at Los Angeles, Cars FGEX 52561, PFE 

75871, SFRD 32964 and FGEX 37732. These cars had been 

shipped by Arthur Schwartz to Frank Coniglio at Los Angeles. 

“This shipment of Bananas was the worst I had seen anywhere. 

Each car contained from 30% to 60% of real, small, thin fruit 

which I considered mostly immature. The largest fruit in the 

cars were what is customarily called medium sized fruit. 

“At the time, the market was short of bananas. Even with the 

shortage, I certainly would not have wanted to own such a 

shipment as I am sure that the fruit would have been hard to 

sell, at any price. 

“TI telephoned Mr. Schwartz the same day that I inspected the 

fruit and advised him that it was a terrible shipment and that 

such fruit should never have been shipped to Los Angeles and 
if anyone had shipped that kind of fruit to me, and collected 

full price on the representation that it was first class fruit, I’d 

go in person, to Miami and get my money back. 

““My advice to Mr. Schwartz was that he should give the buyer 

a substantial allowance as the buyer was badly stuck with the 

fruit.” 

From the evidence before us, we think the bananas in question 
were “thin,” immature, and of poor quality, probably averaging 
28 pounds per stem or less. From Schwartz’ own statements, it 
seems clear that complainant was led to believe that the bananas 
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would be good quality “light 34 full,” and the evidence tends to 
establish that complainant did not authorize Schwartz to buy a 
poorer grade. In Oxford Lake Line v. First Nat. Bank of Pensa- 
cola, 40 Fla. 349, 24 So. 480 (1898), it was said: 


“It is the privilege of the principal to give instructions, and 
the duty of his agent to obey them. Any unauthorized deviation 
from or neglect of the principal’s instructions, whereby damage 
results, will entitle him to an action against the agent, even 
though the latter, in deviating from or neglecting to obey in- 
structions, acted in good faith, and honestly believed he was 
acting for the best interest of his principal.” 


See also Bank of British North America v. Cooper, 137 U. S. 473 
(1890) ; Shrewsbury v. Dupont National Bank, 10 F. 2d 632 (D. C. 
Cir. 1925). By purchasing poor quality “thin” bananas instead of 
good quality “light 3/4, full” or better, Schwartz failed, in violation 
of section 2 of the act, to perform an express duty under his agree- 
ment with complainant, and is liable to complainant for any dam- 
ages resulting from such violation. 

Complainant seeks to recover as damages the difference between 
the total amount paid for the bananas and the net amount realized 
on resale. In other words, complainant wants to recover his out-of- 
pocket loss. This obviously is not the correct way to measure com- 
plainant’s damages for Schwartz’ breach of duty as agent. 
Schwartz did not guarantee complainant against losses due to 
poor sales effort, market decline, damage in transit, or other 
factors having no connection with the breach in question. At the 
risk of over-simplification, it may be stated generally that the 
measure of complainant’s damages in this case, and on the record 
before us, is the difference between the value at destination of 
bananas of the kind actually purchased by Schwartz and the value 
of bananas of the kind that should have been purchased. Com- 
plainant’s proof is not directed at establishing either of these 
values. Nevertheless, it is possible to determine them with reason- 
able accuracy. 

The amount realized by complainant from the sale of the 
bananas shipped by Schwartz is not proof of the value at destina- 
tion of bananas of the kind actually purchased, because the com- 
modity in at least three of the cars was damaged in transit by 
chilling. The amount of loss due to chilling is not directly shown, 
but it can be approximated by comparison of the amount realized 
for each chilled carload with the amount realized for the bananas 
in the fourth car in which no chilling injury was reported. 
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The inspection report on the bananas in car FGE 37732 con- 
tains no reference to damage by chilling. The bananas in this car 
sold for $1,331.28. The report on car SFRD 32964 shows that 
stock next to floor racks, extending about 1 foot up, was moder- 
ately to badly chilled. These bananas sold for $1,184.30. On car 
FGE 52561, the report shows stock next to floor racks, extending 
about 214 feet up, as slightly to badly chilled, with the lower 
11% to 2 feet badly chilled. These bananas sold for $1,243.20. 
According to the inspection report, the bananas in car PFE 75871 
were mostly moderately to badly chilled, few slightly chilled, few 
showed no chilling injury. These bananas sold for $940. All of 
these sales figures represent gross proceeds, without deduction for 
transportation charges. In other words, they indicate values at 
destination. Taking $1,331.28 as the amount of gross proceeds 
that would have been realized for each of the latter three car- 
loads, if there had been no chilling injury, the three carloads 
should have brought gross returns of $3,993.84. The three ship- 
ments actually returned gross proceeds of $3,367.50, so the loss 
from chilling on these cars may be said to have been the difference 
between those two amounts, or $626.34. 


The other two carloads, WFE 61593 and WFE 62679, neither 
of which appears to have been inspected, were sold on an f.o.b. 
Miami basis. Complainant received $1,500 from the sale of the 
bananas in car WFE 62679 and the purchaser paid carrier charges 
of $745.63, indicating a delivered value of $2,245.63 for this car- 
load. Complainant received $379.56 from the sale of the bananas 
in car WFE 61593 and the purchaser paid carrier charges of 
$677.29, indicating a delivered value of $1,056.85. The record 
contains nothing about chilling injury to the bananas in either of 
these shipments, although the difference in returns on the two 
cars is significant. Because damage in transit was found in three 
of the four cars inspected, it is difficult to assume that no such 
injury occurred in either of the other two cars. Particularly is 
this so concerning car WFE 61593. Although the difference in 
amounts realized on these two carloads may have been due entirely 
to difference in markets, it is not shown that such was the fact. 
Accordingly, we will take the figure $1,331.28, the delivered sale 
price of undamaged bananas in car FGE 37732, as the delivered 
value of the bananas in car WFE 61593 on arrival. 


On the basis of the foregoing figures, the six carloads of bananas 
received by complainant had the following values on arrival, ex- 
elusive of chilling injury in transit: 
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FGE 37732 $1,331.28 
SFRD 32964 1,331.28 
FGE 52561 1,331.28 
PFE 75871 1,331.28 
WFE 61593 1,331.28 
WFE 62679 2,245.63 


Total $8,902.03 


Determining the value the bananas would have had if they had 
been up to contract requirements presents another problem. Mar- 
ket news reports for Los Angeles, of which we take official notice, 
show that in late November and early December 1946, bananas of 
good quality and condition sold for 11 cents per pound in whole- 
sale jobbing lots. This price, however, was probably for Central 
America fruit, which would command a higher price than Santo 
Domingo bananas. Based on the 11-cent price, complainant’s dam- 
ages would be $8,055.47 (153,250 pounds at 11 cents per pound, 
or $16,857.50, less $8,902.03, the value on arrival of the bananas 
actually shipped, exclusive of chilling damage). Complainant 
could have assisted us in this connection by offering proof of the 
market value at destination of bananas of the kind that should 
have been shipped. In the absence of such proof, we take deliv- 
ered cost as the best indication of the minimum market value the 
bananas would and should have had. This will not entirely com- 
pensate complainant, but at least it can hardly be said to be unfair 
to respondent Schwartz. The delivered cost was $10,311.25 paid 
to Schwartz, plus freight charges of $4,265.51, or a total of 
$14,576.76. We accordingly conclude that complainant’s damages 
resulting from the failure of respondent Schwartz to perform 
properly his duties as agent was $5,674.73, the difference between 
what the bananas should have been worth, $14,576.76, and what 
they actually were worth, $8,902.03. 


None of this damage is shown to have been due to poor sales 
effort. In fact, the indications are that complainant made diligent 
efforts to dispose of the bananas promptly and for the highest 
prices obtainable. Nor does market decline appear to have been a 
factor, since market news reports show that the market remained 
stable from the time of shipment to final disposition. Damage in 
transit has been allowed for, as pointed out above. 

The complaint as to respondents American Enterprises Incor- 
porated, Charles Consolo, Phillip R. Consolo, and Charles Consolo 
and Phillip R. Consolo, as copartners, should be dismissed. The 
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record provides no basis for saying that any or all of these re- 
spondents are in any way liable to complainant in connection with 
the six carloads of bananas here involved. The record indicates 
that one of these respondents sold the bananas in question to 
Schwartz, but it is not shown which one. Furthermore, the terms 
of the contract negotiated by Schwartz are neither alleged nor 
proved. Our understanding is that at the time in question banana 
importers were selling all or practically all of their bananas on 
a cash basis, without warranties of any kind. It is probable that 
-the contract negotiated by Schwartz was on that basis, and that 
there would accordingly be no recourse against the importers. 

To summarize: respondent Schwartz breached his contract with 
complainant in violation of section 2 of the act; complainant was 
damaged by that breach in the amount of $5,674.73; and there is 
no showing of breach of contract or violation of the act on the 
part of the other respondents. Reparation in the amount of 
$5,674.73 should be awarded complainant against respondent 
Schwartz and the complaint should be dismissed as to the other 
respondents. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
Schwartz shall pay to complainant, as reparation, $5,674.73, plus 
interest thereon at the rate of 5 percent per annum from January 
1, 1947, until paid. 

The complaint, insofar as it pertains to American Enterprises 
Incorporated, Phillip R. (Bob) Consolo, Charles Consolo, and 
Phillip R. (Bob) Consolo and Charles Consolo, as copartners, is 
dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2618) 


SIMMONS & MOUNT, INC. v. JOSEPH MARTINELLI & CO., INC. 
PACA Doc. No. 5200. Decided November 1, 1950. 


Failure to Pay Purchase Price 


Where complainant alleged the sale and delivery to respondent of one 
truckload of U.S. No. 1 Cobblers, without specification as to size, and 
respondent alleged the contract also contained size specifications and 
that the potatoes delivered were undersize and started showing signs 
of decay 4 or 5 days after delivery, held, the evidence supports com- 
plainant’s contentions as to the contract requirements and delivery in 
accordance therewith, and respondent’s failure to pay the full purchase 
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price is a violation of the act for which reparation, with interest, 
should be awarded complainant.* 


Evidence Held Insufficient to Show Unmerchantable 
Condition when Delivered 


Evidence that potatoes started showing signs of decay 4 or 5 days after 
delivery, held insufficient to show that potatoes were not merchantable 
when delivered.* . 


Simmons & Mount, Inc., of Cranbury, New Jersey, complainant pro se. 
Joseph Martinelli & Co., Inc., of Springfield, Massachuetts, respondent 
pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C., 499a et seq.). 
Complainant seeks to recover $1,050 which, it is alleged, repre- 
sents the unpaid purchase price of a truckload of potatoes sold 
and delivered to respondent. A copy of the formal complaint and 
a copy of the report of investigation prepared by the Regulatory 
Division were served by registered mail upon respondent on Octo- 
ber 10, 1949. A copy of the report of investigation was served by 
registered mail upon complainant on October 11, 1949. Respond- 
ent filed an answer to the formal complaint denying liability on 
the ground that the potatoes delivered by complainant failed to 
meet contract requirements. 

Neither party requested an oral hearing. The case is therefore 
handled in accordance with the shortened method of procedure 
provided by § 47.15 of the rules of practice. 


FINDINGS OF FACT 


1. Complainant, Simmons & Mount, Inc., is a corporation whose 
post office address is Route 25, Cranbury, New Jersey. 

2. Respondent, Joseph Martinelli & Co., Inc., is a corporation 
whose post office address is 157 Lyman Street, Springfield, Massa- 
chusetts. At the time of the transaction involved herein respondent 
was licensed under the act. 

3. On or about July 15, 1949, in the course of interstate com- 
merce, the parties entered into an oral contract for the sale by 
complainant to respondent of one truckload (300 bags) of U. S. 
No. 1 Cobbler potatoes at an agreed price of $3.50 per cwt. 
($1,050) delivered. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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4. On or about Saturday, July 16, 1949, complainant delivered 
by truck from loading point in the State of New Jersey to respond- 
ent at Springfield, Massachusetts, 300 bags of U.S. No. 1 Cobbler 
potatoes. Upon delivery of the potatoes to it, respondent signed a 
receipt reading “Signed as received but not accepted until passed 
by Government Inspector. J. M.” Thereafter respondent disposed 
of the potatoes to its customers. 

5. Respondent offered to remit to complainant the net proceeds 
received by respondent upon its resale of the shipment. This offer 
“was rejected by complainant. Although requested to do so respond- 
ent has failed and refused to pay the original purchase price, or 

any part thereof, to complainant. 

6. The formal complaint was filed on September 22, 1949, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The first matter for consideration is the contract. There is no 
controversy as to the price, quantity, or method of delivery of the 
potatoes, and the parties are in accord that the potatoes were 
required to be U. S. No. 1 Cobblers. Respondent contends, how- 


ever, that, in addition, the contract contained size specifications 
requiring that the potatoes be 2 inches and up in diameter. 

The United States Standards for Potatoes (effective June 1, 
1949) provide a minimum diameter of 1% inches for U.S. No. 1’s. 
These standards further provide that when potatoes are desig- 
nated as “U.S. No. 1,” without specifying a size classification, it 
is understood that the potatoes meet the minimum size specified 
in the grade but that no definite percentage of the potatoes is 
required to be larger than this minimum size. The contract herein | 
was oral and the only documentary evidence of record pertaining 
to the contract specifications are copies of invoices sent by com- 
plainant to respondent. These, however, are not particularly help- [ 
ful as they merely describe the shipment as containing 300 “Bags 
Potatoes.” The only evidence submitted in support of respondent’s 
contention is respondent’s unsworn statement, contained in a letter | 
addressed by respondent to the Department on August 4, 1949, 
and made a part of the Report of Investigation. Respondent’s 
statement is squarely contradicted by statements contained in | 
complainant’s sworn complaint. We think that there is insufficient | 
evidence to support respondent’s contention with respect to the | 
size requirements in question. Accordingly, we conclude that the 
contract required the delivery by complainant at destination of 
U.S. No. 1 Cobblers, without specification as to size. 
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Having accepted the potatoes, respondent must pay the contract 
price, or establish by proof its right to pay less. Respondent con- 
tends first that the potatoes were undersize. The record contains 
a copy of a Federal Inspection Certificate dated July 18, 1949, 
evidencing an inspection made of the potatoes in question at desti- 
nation. The certificate is accompanied by a copy of a letter ad- 
dressed to the New York office of the Department by the Federal 
inspector under date of July 20, 1949. These documents show that 
upon delivery the potatoes met the terms agreed upon by the par- 
ties as to grade and as to minimum size applicable under the U. S. 
Standards in the absence of specification as to size. Respondent 
also alleges in its answer that from 4 to 5 days after delivery to 
its warehouse the potatoes started showing signs of decay, and 
that 10 days thereafter they were in “terrible condition.” Other 
than these allegations, there has been submitted no proof in sup- 
port of what might be construed as a defense that complainant 
breached its warranty that the potatoes would be merchantable 
upon delivery. We think the evidence fails to support respondent’s 
contentions with respect to this question. 

Upon the record we conclude that respondent’s failure to pay 
the full purchase price for the potatoes involved herein is a viola- 
tion of section 2 of the act for which reparation, with interest, 
should be awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $1,050, with interest thereon at the 
rate of 5 percent per annum from August 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2619) 


PIOWATY BROS. v. PORTERA FRUIT & PRODUCE Co. PACA Doc. No. 
5371. Decided November 8, 1950. 


Failure to Pay Balance of Purchase Price — 
Admission of Liability 


Where complainant alleged a sale and delivery of bananas to respondent 
and failure of the latter failed to pay the full contract price, and 
filed an answer admitting liability for amount claimed, held, that 
respondent’s failure to pay promptly the full amount of the contract 
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price is a violation of section 2 of the act for which complainant should [ 
be awarded reparation.* 

Piowaty Bros., of Miami, Florida, complainant pro se. Messrs. Silberman & 
Silberman, of Birmingham, Alabama, for respondent. Mr. John T, 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
. tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), 
instituted by complainant for the recovery of an unpaid balance 
of the purchase price of a truckload of 510 stems of bananas. In- 
formal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on March 2, 1950. A formal complaint was filed 
on April 21, 1950. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent by reg- 
istered mail on April 28, 1950. A copy of the report of investiga- [ 
tion was served on complainant by registered mail on April 29, 
1950. 

Respondent filed an answer on June 14, 1950, admitting in- | 
debtedness to complainant for the amount claimed but stating that | 
he was financially unable to pay. 

Since the amount claimed does not exceed $500, the issues are 
determined under the shortened procedure as provided in section 
47.20 of the rules of practice (7 CFR Part 47). The evidence con- 
sists of the verified complaint and exhibits attached thereto, the 
report of investigation, and respondent’s answer. 


FINDINGS OF FACT 


1. Complainant, Piowaty Bros., is a partnership composed of 
W. J. Piowaty and Ernest Piowaty, whose address is Pier No. 3, 
City Dock, Miami, Florida. 

2. Respondent is an individual, Samuel A. Portera, trading as 
Portera Fruit & Produce Co., whose address is 1021 South 11th 
Way, Birmingham 5, Alabama. At the time of the transaction 
complained of herein, respondent was licensed under the act. 

8. On or about November 5, 1949, in the course of interstate 
commerce, complainant sold to respondent a truckload of 510 | 
stems of bananas weighing 17,540 pounds at an agreed price of 
.05375 cents per pound, or $942.78, plus a loading charge of $15, 
or $957.78 for the truckload, f.o.b. truck, Miami, Florida. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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4. On November 5, 1949, complainant shipped from Miami, 
Florida, to respondent at Birmingham, Alabama, 510 stems of 
bananas of the kind, quality, and grade called for by the contract. 
Respondent personally inspected the bananas while they were be- 
ing loaded on the truck at Miami, Florida. 

5. Upon arrival of the shipment at Birmingham, Alabama, re- 
spondent accepted delivery of the bananas but has paid complain- 
ant only $457.78, leaving a balance of $500 due complainant, no 
part of which has been paid. 

6. Informal complaint was filed on March 2, 1950, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


In this proceeding there is no dispute regarding the facts, which 
are that on November 5, 1949, the respondent inspected and pur- 
chased from complainant 17,540 pounds of bananas for $957.78, 
f.o.b. Miami, Florida; that these bananas were shipped by truck 
in interstate commerce to Birmingham, Alabama, where respond- 
ent accepted delivery without complaint; and that respondent has 
paid complainant only $457.78. Respondent admits liability for 
the balance of $500 due, but says that he is unable to pay because 
of financial reverses. Respondent’s failure to pay promptly the 
full amount due is in violation of section 2 of the act. Reparation 
should be awarded to complainant in the amount of $500, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $500, with interest thereon at 
the rate of 5 percent per annum from December 1, 1949, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2620) 
BrRooK-MAID Foop Co., INC. v. FARM BUREAU FRUIT PRODUCTS Co. 
PACA Doc. No. 5017. Decided November 9, 1950. 


Failure to Pay Amount in Settlement Agreement 


Where the parties entered into a contract for the sale of 150 barrels of 
frozen red currants and into a supplemental service contract for the 
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pressing of the currants into juice, and the seller authorized its agent 
to enter into a settlement agreement with the buyer on the basis of 
“what is right” and such agreement was concluded by the agent and 
the purchaser, but the seller failed and refused to refund to the pur- 
chaser the amount agreed upon, held, the buyer’s failure to make the 
refund payment is in violation of the act for which reparation, with 
interest, should be awarded the purchaser.* 


Jurisdiction of Secretary — Transaction Constituting 
Sale of Perishable Agricultural Commodities 

Where parties entered into a contract for the sale of frozen currants, and 
into a supplemental contract for the pressing of the currants by the 
seller into juice for the purchaser, held, the essential transaction between 
the parties was and remains a sale of frozen currants and the sub- 
sequent agreement was an independent service contract, and, accordingly, 
the Secretary has jurisdiction.* 


Jurisdiction of Secretary — Sale Constituting 
Interstate Transaction 
Where the parties entered into an agreement for the sale of frozen currants, 
and into a supplemental agreement for the pressing of the currants 
by the seller into juice for the buyer and transportation of the juice 
from Michigan to New York, held, the transaction is one in interstate 
commerce within the meaning of section 1 (8) of the act.* 


Pleading — Allegation of Violation of Act 
It is unnecessary under the act and the regulations thereunder that a 
complaint should expressly state that the facts alleged therein constitute 
a violation of section 2 of the act.* 


Principal and Agent — Authority of Agent to 
Compromise Claim 
Where an agent is authorized to settle a dispute on the basis of “what is 
right”, the agent is authorized to examine the facts and to judge 
therefrom what he himself believed to be right in the circumstances. 
An agent’s authority to compromise a claim includes by implication 
the power to do whatever things are usual and necessary to effectuate 
such compromise or settlement, including the determination of the 
extent of the principal’s liability upon whatever evidence is available.* 


Messrs. Wegman, Spark & Burke, of New York, New York, for complainant. 
Mr. Edwin F. Steffen, of Lansing, Michigan, for respondent. Mr. Gilbert 
A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C., 499a et seq.). 
Formal complaint was filed on May 25, 1948, alleging that re- 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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spondent sold complainant 150 barrels of frozen currants at 17 
cents per pound, based on a brix content (reading) of 10.6 percent, 
and that the price was to be adjusted proportionally if the brix 
content fell below that specified minimum; that the parties subse- 
quently entered into a supplemental agreement whereunder re- 
spondent agreed to press the currants into juice for complainant’s 
account for 2.2 cents per pound on the finished weight, which 
price was to include all accrued storage and cartage charges. 
Complainant alleges that respondent issued an invoice on the mer- 
chandise for $10,960.14 which was in excess of the agreed price, 
and that complainant refused to pay the draft or accept the mer- 
chandise until the invoice and draft were corrected as to amount. 
It is alleged, further, that respondent’s New York agent was au- 
thorized to settle the dispute between the parties with respect to 
the price; that complainant agreed upon a settlement with re- 
spondent’s agent in the amount of $1,603.89, representing $331.32 
overcharge for processing, $430.50 overcharge for hauling and 
storage, and $842.08, which was a compromise for the brix defi- 
ciency in the fruit; that the agent guaranteed that respondent 
would refund the $1,603.89 promptly, if complainant would pay 
the full amount of the original draft in the sum of $10,960.14. 
Finally, complainant alleges that although the original draft was 
paid in full, respondent has failed and refused to refund the 
$1,603.89 in accordance with the agreement of the parties. 


A copy of the formal complaint was served on respondent by 
registered mail on August 18, 1948, together with a copy of the 
report of investigation prepared by the Regulatory Division of 
the Fruit and Vegetable Branch. A copy of the report of investi- 
gation was served on complainant by registered mail on August 
17, 1948. Respondent’s answer was filed September 3, 1948, deny- 
ing that the transaction was in interstate commerce, and alleging 
that the original contract for frozen currants was subsequently 
merged in a contract for canned currant juice over which the 
Secretary has no jurisdiction. Respondent also denies that its New 
York agent was given authority to enter into the settlement al- 
legedly made between said agent and complainant, and denies that 
there had been any overcharge for hauling and storage, or that 
there was any deficiency in the brix content of the fruit. Respond- 
ent admits, however, an overcharge of $290.14 in the processing 
of the fruit, and tenders said amount in full settlement of the 
dispute between the parties. 


Oral hearing was held at East Lansing, Michigan, on May 5, 
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1949. Complainant was not represented at the hearing, but at its 
request the presiding officer received in evidence the exhibits at- 
tached to the complaint and the depositions of Max Ruderman 
and Martin Lowenthal. Respondent was represented by counsel at 
the hearing and introduced the oral testimony of C. N. Hinman, 
erstwhile manager of Farm Bureau Fruit Products Company, and 
two other witnesses. Subsequent to the hearing, complainant was 
granted leave to file supplemental depositions of Max Ruderman 
_and Martin Lowenthal. Briefs were submitted by both parties. 


FINDINGS OF FACT 

1. Complainant, Brook-Maid Food Co., Inc., is a corporation 
whose post office address is 360 Furman Street, Brooklyn, New 
York. 

2. Respondent, Farm Bureau Fruit Products Co., is a corpora- 
tion whose post office address is 221 North Cedar Street, Lansing, 
Michigan. At the time of the transactions involved in this pro- 
ceeding, respondent was licensed under the act. 

8. On or about July 24, 1947, in the course of interstate com- 
merce, respondent sold to complainant 150 barrels, each containing 
approximately 350 pounds, of frozen red currants straight pack, 
1947 crop, at 17 cents per pound based on a 10.6 percent brix con- 
tent, the price to be adjusted proportionally if the brix content 
were found to be less. The seller agreed to furnish a U.S. D. A. in- 
spection certificate showing the currants to be of good quality, 
sound fruit and passing government spray tolerance. The goods 
were sold f.o.b. cold storage, Michigan, on the terms, sight draft 
against warehouse receipt. The sale was negotiated on behalf of 
respondent by Martin Lowenthal of the Lewis-Martin Corporation, 
New York, New York. 

4. On or about October 3, 1947, respondent furnished complain- 
ant with a Federal Inspection Certificate covering the 150 barrels 
of currants, in which the brix content of the fruit was shown as 
follows: “Percent sugar reported as sucrose: 5.6 to 12.6 percent 
(avg. 8.6 percent).” 

5. On or about October 4, 1947, complainant arranged through 
Martin Lowenthal to have respondent press and pasteurize the 
currants and can the juice at Hart, Michigan, for 2.2 cents per 
pound on the finished weight of the currant juice. The pressing | 
operation was commenced on October 17, 1947, and was done in | 
part under the personal supervision of Max Ruderman, president 
of complainant corporation. 

6. On or about November 17, 1947, respondent shipped the cur- | 
rant juice, consisting of 936 5-gallon cans, by truck from Hart, 
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Michigan, and delivered the merchandise to complainant in Brook- 
lyn, New York, on November 21. 

7. Respondent issued an invoice and draft on the shipment for 
the total amount of $10,960.14, representing 17 cents per pound 
for the frozen currants, .0067 cents per pound for four months’ 
storage, .0015 cents per pound for hauling and 2.2 cents per 
pound for processing, all of which charges were figured on the 
basis of 52,500 pounds of frozen currants. In addition, freight was 
charged at the rate of $1.06 per hundred weight on 41,184 pounds 
which was the weight of the canned currant juice. Complainant 
refused to pay the draft on the grounds that no credit was given 
in the invoice for the brix deficiency of the fruit, the storage and 
hauling charges should have been included in the 2.2 cents process- 
ing charge, and the processing charge should have been calculated 
on the weight of the finished juice, rather than on the beginning 
weight of the frozen currants. 


8. Respondent authorized Martin Lowenthal to arrange a settle- 
ment of the controversy with complainant for whatever was right, 
and to guarantee that if complainant paid the full amount of the 
draft, respondent would refund the amount of overcharge as 
agreed upon between complainant and Lowenthal. On the basis of 
this authorization, Lowenthal agreed with complainant that a 
refund in the amount of $1,603.89 would be made, representing 
$331.32 overcharge in the processing of the fruit, $430.50 storage 
and hauling charges, and $842.08 which was a 50 percent compro- 
mise of a claimed $1,684.15 due for brix deficiency in the fruit. 
On the basis of this settlement and guarantee of refund, complain- 
ant paid the full amount of the draft on November 24, 1947. 

9. Although demand has been made, respondent has failed and 
refused to pay the refund of $1,603.89 to complainant. 

10. Formal complaint was filed May 25, 1948, which is within 
9 months after the accrual of the cause of action. 


CONCLUSIONS 


Respondent contends that the Secretary lacks jurisdiction in 
this case because the ultimate contract between the parties did not 
involve a perishable agricultural commodity, as defined in the act. 
Respondent argues that, whereas the original contract contem- 
plated delivery of frozen currants in interstate commerce, that 
contract was superseded by another contract between the same 
parties whereunder the currants were pressed into juice and 
canned before shipment. Respondent concludes that the ultimate 
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contract was for the sale and interstate shipment of canned fruit 
juice, over which the Secretary has no jurisdiction. 


Two elements must be present in any transaction to confer 
jurisdiction upon the Secretary under the act, namely, (1) the 
commodity sold must be a “perishable agricultural commodity”’ as 
defined in the act, and (2) the transaction involving that com- 
modity must be in interstate or foreign commerce. 


If the contract between the parties was in fact a sale of canned 
-currant juice, the Secretary is without jurisdiction in the matter 
since the first element mentioned above is not satisfied. Therefore, 
it must be determined whether the original contract of July 24, 
1947, which contemplated the interstate shipment of fresh frozen 
currants was in fact merged into and superseded by a subsequent 
contract between the parties whereunder the commodity sold was 
not frozen currants, but canned currant juice. To determine this 
question, it is necessary to trace the course of negotiations be- 
tween the parties and to ascertain their intentions at the time the 
transactions were made. 


The original contract, entered into on July 24, 1947, was for 
the sale of 150 barrels of frozen currants, at 17 cents per pound. 
The goods were packed and placed in cold storage in Muskegon, 
Michigan, awaiting complainant’s orders for shipment to New 
York. In October 1947, complainant inquired whether respondent 
could press the berries into juice in Michigan. Respondent agreed 
to do the pressing and canning job for 2.2 cents per pound on the 
weight of the finished product. Max Ruderman, of complainant 
corporation, went to respondent’s pressing plant in Michigan to 
observe and supervise the pressing of “his” currants. The invoice 
issued by respondent covering the shipment of the currant juice 
to complainant was drawn on the basis of 52,500 pounds of frozen 
currants at 17 cents per pound, plus 2.2 cents per pound for proc- 
essing the currants into juice, plus the costs of storage, cartage, 
and freight. 


From the foregoing, it does not appear to have been the inten- 
tion of the parties to supersede the original contract. The original 
contract was treated as a completed transaction, and the subse- 
quent agreement was treated as an independent service contract 
whereunder respondent undertook to process complainant’s cur- 
rants into juice for a certain fee per pound. It is concluded that 
the essential transaction between the parties was and remained 
at all times a sale of frozen currants, and never was transformed 
into a sale of canned fruit juice. 
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Respondent next argues that this was strictly an intrastate 
transaction, made and completed entirely within the State of 
Michigan. Respondent points out that Max Ruderman was present 
at the pressing plant in Michigan when the processing operation 
was under way; that Ruderman treated and referred to the cur- 
rants as “his berries” while at the plant and at no time thereafter 
did any act inconsistent with the theory that the currants were 
accepted by complainant at Michigan. Respondent concludes that 
the transaction was thus completed within the State of Michigan, 
and since no perishable commodity moved in interstate commerce 
as the result of that transaction the Secretary is without jurisdic- 
tion in the matter. 

This argument is effectively answered by section 1(8) of the 
act, which reads, in part, as follows: 


“A transaction in respect of any perishable agricultural com- 
modity shall be considered in interstate or foreign commerce 

. . including . . . all cases where sale is either for shipment 
to another state, or for processing within the State and ship- 
ment outside the State of the products resulting from such proc- 
essing.” 


The original and supplemental contract between complainant and 
respondent, when taken together, constituted a sale of a perishable 
agricultural commodity for processing within the State and for 
shipment outside the State of the products resulting from such 
processing. As such, it is a transaction in interstate commerce 
within the definition of the above cited section of the act. 

Finally, respondent argues that there is some doubt as to the 
jurisdiction of the Secretary because the complainant does not 
allege that the respondent is guilty of any unfair conduct under 
section 2 of the act; that the jurisdiction of the Secretary may be 
invoked only to correct what is claimed to be unfair conduct as 
defined in section 2, and unless unfair conduct is alleged expressly, 
there is no basis upon which the power of the Secretary may be 
applied. If respondent’s objection goes to the form of the com- 
plaint in that it does not specifically state that the facts therein 
alleged constitute a violation of section 2 of the act, it is without 
merit. Section 6 of the act requires that a reparation complaint 
shall “briefly state the facts.” Sections 47.3 and 47.6 of the regu- 
lations present an outline of the essential facts which should be 
included in informal and formal complaints. However, neither the 
act nor the regulations require that the complaint expressly state 
that the facts alleged therein constitute a violation of section 2 of 
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the act. Accordingly, the absence of such an allegation does not 
render the complaint defective. On the other hand, if respondent’s 
objection goes to the question of whether the facts alleged in the 
complaint are sufiicient to constitute a violation of section 2 of 
the act and thus present a cause of action over which the Secretary 
has jurisdiction, it merits more serious consideration. However, 
it is unnecessary at this time to determine whether the complaint 
properly states a cause of action under the act. This case has gone 
to hearing and all proofs are in. In these circumstances, if the 
- facts found establish any violation of section 2 and there is proof 
of losses resulting from respondent’s unlawful acts, reparation 
should be awarded on the basis of the facts proved even though 
no specific violation of section 2 is alleged, or legal theory of recov- 
ery disclosed in the complaint (California Fruit Exchange v. 
Southern Brokerage Co., 3 A. D. 892). 


It is concluded that this proceeding was properly brought under 
the act, and that the Secretary has jurisdiction to consider the 
case and enter such an order or award as he may deem appropriate 
in the circumstances. 


The jurisdictional questions being thus resolved, it is necessary 
to consider the case on its merits. As pointed out above, complain- 
ant objected to the $10,960.14 invoice issued by respondent on the 
shipment of currant juice for three reasons, namely: (1) No allow- 
ance was made for the brix deficiency of the fruit. The price of 
17 cents per pound was predicated on a brix content of 10.6 per- 
cent, whereas, the fruit had only an 8.6 percent brix content, 
according to the federal inspection certificate, and under the terms 
of the contract, the price should have been reduced proportionally; 
(2) Storage and hauling charges were to have been included in 
the 2.2 cent processing charge under the agreement of the parties, 
and should not have been added to the invoice; and (3) The 2.2 
cent processing charge should have been figured on the basis of 
the finished weight of the juice, not the beginning weight of the 
frozen currants. According to complainant’s calculations, the 
total overcharge resulting from these three items amounted to 
$2,445.97. 


Complainant notified respondent through Martin Lowenthal 
that the invoice was incorrect in these respects and that the 
draft would not be paid unless proper credits were made. Re- 
spondent requested Lowenthal to induce complainant to pay the 
full amount of the draft on the shipment, and authorized Lowen- 
thal to settle the disputed amount with complainant for “what is 
right,”’ and to guarantee that respondent would refund the amount 
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agreed upon promptly upon receiving payment of the draft. On 
the basis of this authorization, Lowenthal negotiated with com- 
plainant and caused complainant to reduce its demand for refund 
from $2,445.97 to $1,603.89. Lowenthal guaranteed on behalf of 
respondent that respondent would refund this sum of $1,603.89 if 
complainant would pay the full amount of the original draft on 
the shipment. On the basis of this guarantee, complainant paid the 
draft on November 24, 1947, but has never received the agreed 
refund from respondent. 


The essential issue in the case is whether Lowenthal was au- 
thorized to bind respondent on the settlement which he made with 
complainant. Complainant contends that the settlement was 
authorized by respondent, and therefore was binding on respond- 
ent, and that respondent’s failure to satisfy this undertaking 
which arose out of a transaction involving a perishable agricul- 
tural commodity received in interstate commerce is a violation 
of section 2 of the act, for which reparation should be awarded. 


Respondent, on the other hand, denies that Lowenthal was au- 
thorized to make the settlement. Respondent contends that com- 
plainant sought a reduction in the invoice price and respondent 
agreed to permit Lowenthal to settle the dispute on the basis of 
“what is right.” It is respondent’s position that Lowenthal’s 
authority to settle the controversy was limited to “what is right,” 
according to the facts, not “what he thought was right.” Respond- 
ent contends that the purported settlement made by Lowenthal 
was not right, according to the facts of the case, and, therefore, 
was not binding on respondent. To show “what is right’”’ respond- 
ent presented extensive evidence tending to prove that the brix 
reading of 8.6 percent shown on the Federal Inspection Certificate 
was in error, and that the true brix content of the currants sold 
to complainant was in fact 11 percent or more. Respondent argues, 
further, that it had never been agreed that the 2.2 cent processing 
charge was to include storage and hauling, and that these charges 
are normally and customarily assumed by the buyer in transac- 
tions of this type. Respondent concludes that the concessions made 
by Lowenthal to complainant for any purported brix deficiency of 
the fruit, or for storage and hauling charges are not in accordance 
with the facts, and therefore are unauthorized. Respondent is 
willing to concede that there is substance to complainant’s third 
objection to the invoice, and that the 2.2 cent per pound processing 
charge should have been assessed on the finished weight of the 
currant juice, rather than the beginning weight of the frozen 
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currants. Respondent has offered a refund in the amount of 
$290.14 to cover this error, which offer complainant has rejected. 
Respondent concludes that the only settlement “which is right,” 
according to the facts, is a refund to the said sum of $290.14. Any 
settlement purported to have been made on respondent’s behalf by 
Lowenthal over and above that amount was not “what is right” 
but merely what Lowenthal thought was right, and since Lowen- 
thal was not authorized to settle the dispute on that basis, the 
purported settlement is not binding on respondent. 


- Under respondent’s theory, the concept of “‘what is right’ is a 
definite and unalterable thing inherent to any given set of facts. It 
is an objective thing capable of being established entirely separate 
and apart from any human thought processes or judgment. This 
is a contradiction of the very meaning of the term. “What is right” 
is a subjective thing, having its genesis in the mind of man and 
entirely dependent upon man’s judgment. Facts cannot of them- 
selves establish what is right. Man must consider and weigh the 
facts presented, and on the basis of his estimation of such facts, 
looked upon in the light of all his past knowledge and experience, 
judge and determine what is right. Of a necessity, what is right 
is what man thinks is right. There is no other means of determin- 
ing what is right, except through the thought processes of man. 


When respondent authorized Lowenthal to settle the dispute 
with complainant on the basis of ‘‘what is right,” the agent was 
thereby authorized to examine the facts of the case and to judge 
therefrom what he himself believed to be what was right in the 
circumstances. So long as his judgment was not tainted by fraud 
or collusion with complainant, it is binding upon his principal. 
Authority to compromise or make settlement of claims or accounts 
for another includes by implication the power to do whatever 
things are usual and necessary to effectuate such compromise or 
settlement, including the determination of the extent of the prin- 
cipal’s liability from whatever evidence is available (Yazoo & M. 
V. R. Co. v. Helena Wholesale Grocery Company, 144 Ark. 358; 
222 S. W. 359). 

There is no indication of any fraud or collusion between Lowen- 
thal and complainant in the making of the settlement in this case. 
The settlement appears to have been reasonable under the facts 
of the case and Lowenthal appears to have striven throughout to 
follow respondent’s instructions and to serve respondent’s best 
interests. Accordingly, it is concluded that Lowenthal’s settlement 
of the dispute was made within the scope of his authority as re- 
spondent’s agent, and that respondent is bound thereby. It is fur- 
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ther concluded that respondent’s failure to refund to complainant 
the amount agreed upon is a violation of section 2 of the act and 
that an award of reparation, including interest, should issue ac- 
cordingly. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, the sum of $1,603.89, with interest 
thereon at the rate of 5 percent per annum from December 1, 1947, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2621) 


M. M. KRIKORIAN v. ASSOCIATED FRUIT DISTRIBUTORS, INC. PACA 
Doc. No. 5202. Decided November 11, 1950. 


Lack of Suitable Shipping Condition — Damages 


Where complainant alleged that juice grapes purchased from respondent 
were not in accordance with the contract because of shortage in weight, 
poor condition and low sugar content, held, that the grapes were not 
in suitable shipping condition at the time of purchase and that repara- 
tion should be awarded complainant for the difference between the 
market value of good quality grapes at destination and the gross 
amount which complainant received from resale of the grapes actually 
delivered by respondent.* 

M. M. Krikorian, of New Britain, Connecticut, complainant pro se. Asso- 
ciated Fruit Distributors, Inc., of Los Angeles, California, respondent 
pro se. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
An informal complaint was received January 13, 1949, and a for- 
mal complaint was filed September 7, 1949. Complainant alleges 
in the formal complaint that he entered into a contract in writing 
for the purchase from respondent of one carload of U. S. No. 1 
quality juice grapes at an agreed price of $120 per ton, f.o.b. 
Modesto, California, the grapes to be shipped to New Britain, 
Connecticut. Complainant alleges further that the grapes tendered 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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by respondent were not in accordance with the contract specifica- 
tions because of shortage in weight, poor condition and low sugar 
content, and that, as a result, complainant sustained a loss of 
$647.16. Reparation is requested for this amount. 

A copy of the report of investigation issued by the Department 
was served upon complainant on October 13, 1949. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on October 15, 1949. 

An answer to the formal complaint was filed October 3, 1949. 
Réspondent denies any liability to complainant, alleging that the 
contract was for uninspected grapes of U. S. No. 1 quality and 
that the grapes shipped were in accordance with the contract. An 
oral hearing was requested. 

A hearing was held at Los Angeles, California, on March 28, 
1950. Complainant was not represented at the hearing. Respond- 
ent appeared through its Secretary-Treasurer, James J. Coyne. 


FINDINGS OF FACT 

1. Complainant, M. M. Krikorian, is an individual whose ad- 
dress is Box 1150, New Britain, Connecticut. 

2. Respondent, Associated Fruit Distributors, Inc., is a corpo- 
ration whose address is 1315 East Seventh Street, Los Angeles, 
California. At the time of the transaction complained of herein 
respondent was licensed under the act. 

3. On or about September 22, 1948, in the course of interstate 
commerce, complainant contracted to purchase from respondent 
one carload of U. S. No. 1 quality Zinfandel grapes, averaging 
23 to 2314 percent sugar, at $120 per ton f.o.b. shipping point in 
California, plus $20 for precooling. The contract provided that 
the grapes had been shipped in car SFRD 33232 from the Modesto 
District in California on September 19, 1948, and that the car 
contained 975 lugs of grapes with a net weight of 31,780 pounds. 

4. Car SFRD 33232, containing 975 lugs of Zinfandel grapes, 
which had been previously shipped from Modesto, California, on 
or about September 9, 1948, was diverted by respondent to com- 
plainant at New Britain, Connecticut, where it arrived September 
29, 1948. 

5. Complainant paid respondent the invoice price of $1,926.80. 

6. At point of origin the gross weight of the grapes contained 
in car SFRD 33232 was 35,680 pounds and the net weight was 
31,780 pounds. 

7. A federal inspection of the grapes was made on October 1, 
1948. The inspection certificate states: “Mostly firm and firmly 
attached. Stems yellowish green to turning brown and pliable. 6% 
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raisining and 2% raisined. Split berries 5 to 30%, averaging 
approximately 12%. Wet berries 25 to 70% averaging approxi- 
mately 40%. 2% Gray Mold Rot, all stages.” The certificate stated 
further that the minimum sugar test was 18.6 percent, and that 
the lot failed to grade U. S. No. 1 juice grapes only because of split 
and wet berries. 

8. On or about October 1, 1948, the market value of Zinfandel 
grapes of good quality at New Britain, Connecticut, was at least 
$3.25 per lug. 

9. Because of their poor condition, complainant was able to sell 
the grapes received from the respondent for only $2,724.65, which 
was $444.10 less than the market value for 975 lugs of good quality 
Zinfandel grapes at New Britain, Connecticut. 

10. Informal complaint was filed in this proceeding on January 
13, 1949, which was within 9 months after the cause of the action 
accrued. 

CONCLUSIONS 

The contract in this proceeding was negotiated between com- 
plainant and respondent by J. P. McAdams & Co., a broker located 
in New Haven, Connecticut. The report of investigation contains 
a photostatic copy of the teletype conversation between respondent 
and the broker on September 22, 1948, concerning the proposed 
contract. The discussion between the broker and complainant 
probably took place by telephone. The report of investigation also 
contains a copy of the standard memorandum of sale issued by 
the broker. The portion of the memorandum pertinent to this con- 
troversy reads as follows: 


“One car USONE Quality Zinfandels in lidded lugs La Cam- 
pagna Brand marked 36+ Net Per Ton FOB $120.00 Plus 
$20.00 Precooling. 975 Lugs Net Weight 31780+#. Stock to Run 
23% or Better Sugar. Car Not Inspected By Govt at Shipping 
Point, But USONE Quality. Should Car Show Poor Upon Ar- 
rival, Govt Inspection Will be Obtained, and If Fails USONE 
Quality, Adjustment Will be Made.” 


When the carload arrived, complainant was of the opinion that 
the grapes were in poor condition and therefore he requested a 
federal inspection. On the basis of the findings in the inspection 
certificate, complainant claims that the contract was breached in 
three respects: (1) the grapes failed to grade U.S. No. 1 at desti- 
nation; (2) the total net weight of grapes received (the federal 
inspection certificate states the average net weight is 30.5 pounds 
per lug) was 2,200 pounds less than that specified in the memo- 
randum; and (3) the minimum sugar content disclosed by the 














1360 PERISHABLE AGRIC. COMMODITIES ACT, 1930 No. 2621 
9 A.D. 1357 


certificate was 18.6 percent whereas the memorandum specified 
23 percent or better. 


The record fails to disclose any statement by complainant to 
clarify his contention that the contract was breached by failure of 
the grapes to grade U. S. No. 1 at destination. Perhaps, it was 
complainant’s understanding that the last paragraph of the quoted 
memorandum required the grapes to be U. S. No. 1 grade at the 
time of arrival. It is probable, however, that complainant’s real 
contention is that the grapes were not in suitable shipping condi- 
tion at the time of sale as required in the f.o.b. sale of a rolling 
carload. The percentages of split and wet berries (average of 12 
percent split and 40 percent wet) at New Haven, disclosed by the 
federal inspection certificate, were abnormally high. Under the 
circumstances, it is concluded that the grapes were not in suitable 
shipping condition for U.S. No. 1 quality juice grapes at the time 
of purchase on September 22, 1948. 


At the oral hearing, respondent’s witness James J. Coyne sub- 
mitted in evidence weight certificates showing 975 lugs of grapes 
with a gross weight of 35,680 pounds. Coyne testified that in com- 
puting the net weight an allowance was made of 4 pounds for each 
of the empty lidded lugs. He testified further that the 975 lugs of 
grapes covered by the weight certificates were loaded in car SFRD 
33232. The federal inspection certificate shows that the net weight 
of samples inspected ranged from 29 to 33 pounds, averaging 30.5 
pounds per lug. The inspector stated that he weighed 4 or 5 empty 
lugs which were wet and stained from the leaking grapes and the 
average weight was 5 pounds, and that this was the weight he 
used in computing the average net weight shown on the certificate. 
The evidence indicates that the grapes when shipped were ap- 
proximately of the net weight represented by respondent and 
that the net weight was less at destination because of shrinkage 
which normally takes place in grapes in transit and also because 
the grapes were leaking juice during transit. 


Complainant’s last contention relates to the sugar content of 
the grapes. To develop what the terms of the contract were in this 
respect it is necessary to look at the teletype conversation wherein 
respondent offered for sale through the broker several carloads of 
grapes. With reference to car SFRD 33232, respondent stated 
“sugar out these 23 to 2314.” After discussion relating to other 
matters the broker said: “That car on the 19th that runs 32.5 
pounds net weight and is marked at 36 net USONE sugar least 23 
percent divert that one to M. M. Krikorian at New Britain Conn.” 
On the memorandum of sale the broker stated “Stock to Run 23% 









2621 
[357 


fied 


t to 
e of 
was 
ted 
the 
real 
ndi- 
ling 
fi2 
the 
the 
able 
ime 


sub- 
pes 


ach 
s of 
‘RD 
ight 
30.5 
ipty 
the 


ate. 

ap- 
and 
cage 
1use 


t of 
this 
rein 
s of 
ited 
ther 
32.5 
t 23 
in.” 
3 % 





No. 2621 M. M. KRIKORIAN v. ASSOC. FRUIT DIST.,INC. 1361 
9 A.D. 1357 


or Better Sugar.” In the absence of any evidence to the contrary, 
it is assumed that complainant accepted the exact terms of re- 
spondent’s offer and that the statement of the broker in the memo- 
randum of sale was intended to be synonymous with “sugar out 
these 23 to 2314.” 


Complainant takes the position that under their agreement no 
lug in the shipment was to have less than 23 percent sugar where- 
as respondent contends that the average for the lot was to be 23 
percent or better. It appears from the report of investigation that 
there is a difference of opinion in the trade whether a specific per- 
centage of sugar in a contract for the sale of juice grapes means 
the average for the lot or the minimum. The report of investiga- 
tion contains statements by employees of the Federal-State Inspec- 
tion Service at Sacramento that the minimum test is used only to 
determine whether grapes are mature; that juice grapes are 
usually well above the requirements for maturity; and that the 
average sugar test is the one important in the sale of juice grapes. 
The federal inspector who inspected SFRD 33232 states that the 
minimum sugar test was made of the least mature lug of grapes 
because the applicant requested only that test. In view of the fact 
that ordinarily a test is made only for average sugar content, it 
seems reasonable to conclude that the parties had such test in 
mind in the absence of a specific provision for a minimum test. 
Complainant has failed to prove that the average sugar content 
was less than 23 percent. 


The failure of respondent to deliver grapes which were in suit- 
able shipping condition for U. S. No. 1 quality juice grapes at the 
time of purchase was in violation of section 2 of the act. Com- 
plainant sold the shipment of grapes between October 1 and Octo- 
ber 8, 1948, for gross proceeds of $2,724.65. The resale appears to 
have been made promptly and for the best prices obtainable. Ac- 
cording to the broker, good quality grapes were selling at New 
Britain on or about October 1, 1948, at $3.25 to $3.50 per lug. 
On the basis of the minimum price quotation, 975 lugs of good 
quality grapes would have been worth $3,168.75. Reparation 
should be awarded complainant against respondent in the amount 
of $444.10, the difference between $3,168.75 and $2,724.65. The 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $444.10, with interest thereon 
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at the rate of 5 percent per annum from October 1, 1948, until 
paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 2622) 


PACA Doc. No. 5311*. Decided November 15, 1950. 
- Dismissal — Lawful Rejection — Destination Inspection Indicating 


Injury Did Not Occur in Transit 


Where complainant contracted to sell and respondent contracted to buy a 
carload of Extra Fancy Washington pears on an f.o.b. shipping point 
basis, and inspection of the pears at destination showed freezing injury 
in the top layer so located as to indicate that it did not occur in the 
car, it is held, that complainant failed to ship a carload of Extra Fancy 
pears in suitable shipping condition, thereby violating the contract; 
that respondent’s rejection of the pears was not without reasonable 
cause; and that the complaint should be dismissed.** 


Mr. A. M. Groseclose, of Seattle, Washington, for complainant. The Fisher 
Bros. Company, of Cleveland, Ohio, respondent pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding instituted by formal complaint 
filed January 31, 1950, under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S. C. 499a et seq.), com- 
plainant alleges that, in violation of the act, respondent unjusti- 
fiably rejected a car of pears shipped in December 1949. A copy 
of the formal complaint and a copy of the report of investigation 
made by the Fruit and Vegetable Branch were served upon re- 
spondent by registered mail on March 22, 1950. A copy of the 
report of investigation was served upon complainant’s attorney 
on March 24, 1950. 

Respondent filed an answer to the complaint on April 7, 1950, 
admitting the purchase of a carload of pears from complainant, 
but alleging that inspection at destination showed damage to the 
pears which appeared to have been caused prior to loading for 
shipment. Respondent in its answer contends that it was within 
its rights in rejecting the shipment and avers that its action in 
so doing was “prompted by the findings of competent inspectors.” 
~® As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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It therefore denies any liability for the loss sustained by com- 
plainant. 


Since the amount involved does not exceed $500, the issues are 
determined under the shortened procedure provided for in § 47.20 
of the rules of practice (7 CFR 47.20). Complainant requested 
that the complaint, exhibits attached thereto, and statements in 
rebuttal contained in its letter to the Department, dated March 
27, 1950, be considered as its opening statement of facts. Respond- 
ent requested that the answer to the complaint, with attached 
exhibits, be considered as its answering statement. 


FINDINGS OF FACT 


1. Complainant, . . . is a corporation whose post office address 
ar 


2. Respondent, . . . is a corporation whose address is . . . 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about December 5, 1949, complainant’s agent, . . 
of . . . sold to respondent for complainant a carload of D’Anjou 
pears, Blue Bird brand, Extra Fancy grade, at $3.35 per box, 
f.o.b. shipping point. . . . of . . . acted as broker in the trans- 
action, representing both parties. A Brokers Standard Memoran- 
dum of Sale, dated December 5, 1949, was issued in confirmation 
of the purchase and sale. 


4. Car URTX 86705, containing 760 boxes of pears labeled 
“Blue Bird Brand Pears” and stamped ‘D’Anjou Extra Fancy”, 
was shipped by complainant on December 7, 1949, in interstate 
commerce, from . . . to respondent at... . 


5. A Federal inspection at shipping point on the date of ship- 
ment showed the quality and condition of the pears to be as 
follows: 


“Defects of grade average within tolerance. Pears are hard. 
Color green to light green. Less than 14 of 1° decay. Grade: 
Washington EXTRA FANCY (U.S. Extra No. 1).” 


6. Car URTX 86705 arrived at . . . on December 15, 1949, 
and respondent rejected the pears due to heavy freezing damage 
in the bottom layer and three boxes of pears in the top layer 
which showed damage due to freezing. Following respondent’s 
rejection, the broker telephoned complainant’s agent to divert the 
car of pears elsewhere. 
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7. A restricted Federal inspection on the date of arrivalin. . . 
showed condition of the pears as follows: 


“Stock is generally hard to firm, ground color light green to 
yellowish green. In bottom layer boxes one layer of pears next 
side of boxes adjacent floor racks is frozen; so located as to 
indicate that injury occurred in car. In most top layer boxes 
none, in 3 boxes in ‘A’ end of car of 90 count 50 to 75% of pears 
show internal breakdown, being soft, exterior having a glassy 
watersoaked appearance, interior being discolored and pithy, 
characteristic of freezing injury, being found scattered through- 
out boxes and so located as to indicate that this injury did not 
_ occur in car. Less 1% decay.” 


8. On December 16, 1949, car URTX 86705 was diverted to 
. . and arrived there on December 20, 1949. The pears were sold 
at auction on December 21, 1949, for a net amount of $2,184.99. 


9. The formal complaint was filed on January 31, 1950, which 
was within 9 months from the time the alleged cause of action 
accrued. 


CONCLUSIONS 


The question here for determination is whether complainant 
shipped a car of pears that conformed to the terms of the con- 
tract. The Federal inspection report at . . . on the date of arrival 
of the shipment contains the statement with reference to condi- 
tion of the pears that, ‘In bottom layer boxes one layer of pears 
next side of boxes adjacent floor racks is frozen; so located as to 
indicate that injury occurred in car.” In an f.o.b. sale such as 
this, all risk of loss or damage in transit not caused by the shipper 
is assumed by the buyer. Had this been the only damage in the 
carload of pears upon arrival, unquestionably the loss would have 
been respondent’s and the rejection would have been unlawful. 


However, the destination inspection report also shows that, “in 
3 boxes in ‘A’ end of car of 90 count 50 to 75% of pears show 
internal breakdown, being soft, exterior having a glassy water- 
soaked appearance, interior being discolored and pithy, character- 
istic of freezing injury, being found scattered throughout boxes 
and so located as to indicate that this injury did not occur in car.” 

Under the contract, complainant was obligated to ship a car of 
Extra Fancy pears in suitable shipping condition, and to ship 
anything less was a breach of the contract. The inspection report 
at destination states that 50 to 75 percent of the fruit in the dam- 
aged boxes in the top layer showed internal breakdown. Accord- 
ing to the report of investigation, the government inspector at 
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. examined 30 to 35 boxes in the top layer. The percentage of 
boxes showing breakdown amounts to 8 to 10 percent of the pack- 
ages examined. If this freezing injury did not occur in the car 
(in transit) as indicated by the inspection report, it must be 
concluded that the injury was present in the pears at the time of 
loading and shipping. It follows then that complainant failed to 
ship a car of Extra Fancy pears in suitable shipping condition 
and thereby breached the contract. 


Complainant’s contention that respondent was not justified in 
rejecting the whole carload of pears because of only 3 boxes con- 
taining internal breakdown in 30 to 35 examined is without merit. 
As we have already pointed out, this was 8 to 10 percent of the 
samples examined in that portion of the load accessible for in- 
spection and respondent had the right to assume that breakdown 
might befound in about the same proportions in the remainder of 
the load. Moreover, the . . . inspection certificate states that, “I 
inspected at the time and on the date stated above samples believed 
by me to be representative of the following lot of produce and 
that the condition as shown by said samples at said time and on 
said date was as stated below.” 

The Secretary held in the case of Gregg Maxcy, Inc. v. Budish 
& Kaplan Co., Inc., PACA Docket No. 2992, S-2092, with respect 
to a carload of oranges and grapefruit, that respondent had a 
right to rely on the Federal inspection made at destination (which 
reported excessive decay in the oranges) and that respondent’s 
rejection of the shipment was not without reasonable cause, even 
though a later unrestricted inspection showed the decay within the 
tolerance permitted. 

We conclude that complainant breached the contract by reason of 
its failure to ship pears which were in suitable shipping condition. 
Respondent’s rejection of the shipment was not without reason- 
able cause. The complaint, therefore, should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2623) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. SEE 
WAY PRODUCE DISTRIBUTORS, INC. PACA Doc. No. 5487. De- 
cided November 16, 1950. 
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Failure to Pay Purchase Price — Default 


Where several produce dealers sold fresh fruits and fresh vegetables to 
respondent and the latter failed to pay the purchase prices, and where 
the produce dealers assigned their claims to complainant, who filed a 
complaint against respondent alleging failure of respondent to pay 
the claims, and respondent did not file an answer to the complaint, held, 
respondent’s failure to file an answer constitutes a waiver of oral 
hearing and an admission of the facts alleged in the complaint, and 
its failure to pay the purchase prices is a violation of the act for which 
reparation should be awarded complainant.* 

Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Informal complaint was received March 21, 1950, from the com- 
plainant, a credit and collection agency, on behalf of several of its 
members, against respondent for amounts due on shipments aft 
various perishable agricultural commodities purchased during 
January and February, 1950. Formal complaint was filed August 
28, 1950, alleging that respondent was indebted to complainant, 
as assignee of 14 produce dealers, in the sum of $2,402.05 for 
divers shipments of fresh fruits and fresh vegetables. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant September 24, 1950. On September 25, 1950, copies 
of the report of investigation and the formal complaint were 
served upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent did not file an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia, Pennsylvania. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent, See Way Produce Distributors, Inc., is a corpo- 
ration, whose address is 14 South Pine Street, Albany, New York. 
At the time of the transactions complained of herein respondent 
was licensed under the act. 


3. On or about February 16, 1950, in the course of interstate 
commerce, 8. S. Darmon Co., of Philadelphia, sold 10 packages of 
eggplants to the respondent for the agreed purchase price of 
$17.50 and on or about February 21, 1950, in the course of inter- 
state commerce, S. S. Darmon Co. sold to respondent 25 packages 
of sweet potatoes at an agreed price of $75. Respondent accepted 
the produce, but has not paid the agreed purchase prices, totaling 
$92.50, or any part thereof. On or about July 26, 1950, S. S. Dar- 
mon Company’s claim against respondent for $92.50 was assigned 
to complainant. 


4. On or about February 20, 1950, in the course of interstate 
commerce, H. R. Hindle & Co., of Philadelphia, sold 40 crates of 
celery to respondent at an agreed purchase price of $150. Respond- 
ent accepted the produce, but has not paid the agreed purchase 
price of $150, or any part thereof. On or about July 26, 1950, 
H. R. Hindle & Co., assigned its claim against respondent for $150 
to complainant. 


5. During January and February 1950, in the course of inter- 
state commerce, Hunter Bros., of Philadelphia, sold 30 packages 
of collards, 45 packages of kale, and 25 packages of turnips to 
respondent for a total purchase price of $73. Respondent accepted 
the produce and paid Hunter Bros. $7.50, reducing the amount 
due to $65.50, no part of which has been paid. On or about July 
26, 1950, Hunter Bros., assigned its claim of $65.50 against re- 
spondent to complainant. 


6. On or about February 20, 1950, in the course of interstate 
commerce, Israel Klein Co., of Philadelphia, sold 20 packages of 
Spanish onions to respondent for the agreed purchase price of $52. 
Respondent accepted the produce, but has not paid the agreed 
price of $52, or any part thereof. On or about July 26, 1950, Israel 
Klein Co., assigned its claim of $52 against respondent to com- 
plainant. 


7. On or about February 28, 1950, in the course of interstate 
commerce, Jack Klein, of Philadelphia, sold 40 packages of sweet 
potatoes to respondent for the agreed purchase price of $120. 
Respondent accepted the produce, but has not paid the agreed 
price of $120, or any part thereof. On or about July 26, 1950, 
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Jack Klein assigned its claim against respondent for $120 to 
complainant. 

8. During February 1950, in the course of interstate commerce, 
Lerro & Bozzelli, of Philadelphia, sold to respondent 45 packages 
of sprouts for the agreed purchase price of $151.80. Respondent 
accepted the produce, but has not paid the agreed price of $151.80, 
or any part thereof. On or about July 25, 1950, Lerro & Bozzelli 
assigned its claim against respondent fro $151.80 to complainant. 

9. On or about February 16, 1950, in the course of interstate 
commerce, I. Meltzer & Son, of Philadelphia, sold to respondent 
20 packages of onions for the agreed purchase price of $52. Re- 
spondent accepted the produce, but has not paid the agreed price 
of $52, or any part thereof. On or about July 21, 1950, I. Meltzer 
& Son assigned its claim against respondent for $52 to com- 
plainant. 

10. On or about February 28, 1950, in the course of interstate 
commerce, John C. Moritz Company, of Philadelphia, sold to re- 
spondent 15 crates of lettuce for the agreed purchase price of 
$52.50. Respondent accepted the lettuce, but has not paid the 
agreed price of $52.50, or any part thereof. On or about July 18, 
1950, John C. Moritz Company assigned its claim against respond- 
ent for $52.50 to complainant. 

11. During February 1950, in the course of interstate com- 
merce, Pinto Brothers, of Philadelphia, sold to respondent 47 
packages of beans and 64 hampers of sweet potatoes for an agreed 
purchase price of $315.80. Respondent accepted the beans and 
sweet potatoes, but has not paid the agreed price of $315.80, or 
any part thereof. On or about July 18, 1950, Pinto Brothers as- 
signed this claim against respondent for $315.80 to complainant. 

12. On or about February 28, 1950, in the course of interstate 
commerce, Smith & Jaus Co., of Philadelphia, sold 40 packages 
of sweet potatoes to respondent for the agreed price of $100. 
Respondent accepted the produce, but has not paid the agreed 
price of $100, or any part thereof. On or about July 26, 1950, 
Smith and Jaus Co. assigned this claim against respondent for 
$100 to complainant. 

13. During February 1950, in the course of interstate com- 
merce, William B. Tanzola, of Philadelphia, sold to respondent 6 
packages of parsley, 40 packages of kale, and 35 packages of 
escarole for the agreed purchase price of $93.50. Respondent ac- 
cepted the produce, but has not paid the agreed price of $93.50, 
or any part thereof. On or about July 26, 1950, William B. Tanzola 
assigned his claim against respondent for $93.50 to complainant. 
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14. On or about February 27, 1950, in the course of interstate 
commerce, Steigman & Edwards, of Philadelphia, sold to respond- 
ent 15 packages of kale, 10 packages of collards, and 23 crates 
of oranges for the agreed purchase price of $114.20. Respondent 
accepted the produce, but has not paid the agreed price of $114.20, 
or any part thereof. On or about July 26, 1950, Steigman & Ed- 
wards assigned its claim against respondent for $114.20 to com- 
plainant. 

15. During February 1950, in the course of interstate com- 
merce, John Taxin Company, of Philadelphia, sold to respondent 
60 packages of tomatoes and 30 packages of carrots for the agreed 
purchase price of $296. Respondent accepted the produce, but has 
not paid the agreed price of $296, or any part thereof. On or about 
July 26, 1950, John Taxin Company assigned its claim against 
respondent for $296 to complainant. 

16. During February 1950, in the course of interstate com- 
merce, Yeckes-Eichenbaum, of Philadelphia, sold to respondent 
133 crates of celery, 10 packages of carrots, 70 packages of esca- 
role, 15 packages of chicory, 8 packages of endives, 62 packages 
of green cabbage, 10 packages of romaine, and 10 crates of cab- 
bage for prices totaling $746.25. Respondent accepted the produce, 
but has not paid the agreed purchase prices of $746.25, or any 
part thereof. On or about July 26, 1950, Yeckes-Eichenbaum as- 
signed its claim against respondent for $746.25 to complainant. 

17. The claims assigned to the complainant, by these produce 
dealers, total $2,402.05, no part of which has been paid by re- 
spondent. 

18. Informal complaint was received March 21, 1950, which 
was within nine months after these causes of action had accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided for in the rules of practice 
(7 CFR 47.8(c) ). 

Respondent made several purchases of various fresh fruits and 
fresh vegetables from numerous produce dealers in Philadelphia 
during January and February 1950. The produce in each instance 
was shipped from Philadelphia, Pennsylvania, in interstate com- 
merce to Albany, New York, and accepted by respondent, but 
respondent has failed to pay the agreed purchase prices. The 
produce dealers have assigned their claims to complainant, and 
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complainant has instituted this proceeding to obtain payment 
therefor. 

Respondent’s failure to pay the agreed purchase prices in con- 
nection with these transactions is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$2,402.05, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to-complainant, as reparation, $2,402.05, with interest thereon at 
the rate of 5 percent per annum from March 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2624) 


BLOOMINGDALE VEGETABLE GROWERS CO-OPERATIVE v. CAROLINA 
PRODUCE COMPANY. PACA Doc. No. 5436. Decided November 
27, 1950 

Failure to Pay Purchase Price — Defauit 


Where complainant alleged a sale of tomatoes to respondent and failure of 
the latter to pay the full purchase price, and where respondent failed to 
file an answer, it is held, respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint, and his failure to pay 
the agreed purchase price is a violation of the act for which reparation 
should be awarded complainant.* 

Bloomingdale Vegetable Growers Co-op, of Benton, Pennsylvania, com- 
plainant pro se. Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
By formal complaint, filed June 1, 1950, complainant seeks repara- 
tion in the amount of $478 for tomatoes delivered to respondent 
on or about September 20, 1949. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant September 20, 1950. On September 21, 1950, copies of 
the report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—-Ed. 
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thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an ad- 
mission of the facts alleged in the complaint. Respondent did not 
file an answer. The issuance of an order is therefore authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Bloomingdale Vegetable Growers Co-Operative, 
is a corporation whose address is Shickshinny, Pennsylvania. 

2. Respondent is an individual, Roy R. Barham, trading as 
Carolina Produce Company, whose address is Chapel Hill, North 
Carolina. At the time of the transaction complained of herein 
respondent was licensed under the act. 

3. On or about September 20, 1949, in the course of interstate 
commerce, complainant sold to respondent 180 lugs of tomatoes 
at $2.45 per lug and 20 lugs of tomatoes at $1.85 per lug, making 
a total purchase price of $478. 

4. On or about September 20, 1949, complainant shipped, by 
truck, tomatoes, which conformed with the terms of the contract 
as to quantity, quality, grade, and size, from Shickshinny, Penn- 
sylvania, to respondent at Chapel Hill, North Carolina. 

5. Upon arrival, at destination, respondent accepted the toma- 
toes. Respondent has since paid complainant $100, reducing the 
amount due to $378, no part of which has been paid. : 

6. Formal complaint was filed June 1, 1950, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as 
provided for in the rules of practice (7 CFR 47.8(c)). 

Complainant sold 200 lugs of tomatoes to respondent for a total 
purchase price of $478. Complainant shipped the tomatoes, in in- 
terstate commerce, to respondent and, upon arrival, respondent 
accepted the tomatoes. Respondent paid complainant $100, re- 
ducing the amount due to $378, but respondent has not paid this 
sum, or any part thereof. 

Respondent’s failure to pay the full purchase price in connection 
with this transaction is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $378, 
with interest, and the facts should be published. 
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ORDER 
Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $378, with interest thereon at the 
rate of 5 percent per annum from October 1, 1949, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2625) 


GARIBALDI & CUNEO v. AL KAISER & BROS., INC. PACA Doc. No. 
-5179. Decided November 27, 1950. 


Failure to Pay Purchase Price — Failure to Prove Breach of 
Warranty of Merchantability 

Where the evidence shows complainant sold and delivered to respondent two 
carloads of cauliflower on an f.o.b. shipping point acceptance final basis 
and the latter accepted the cauliflower but has failed to pay the purchase 
price therefor, and where respondent alleged as a defense a breach of 
warranty of merchantability by complainant, but the evidence fails to 
support such allegation, held, respondent’s failure to pay the full 
purchase price is a violation of the act, for which reparation, with 
interest, should be awarded complainant.* 

Warranty of Merchantability — Acceptance under 
F.0.B. Shipping Point Acceptance Final 

It would seem that a buyer who accepts goods under an f.o.b. shipping point 
acceptance final contract may recover from the seller for a breach of 
warranty of merchantability.* 

Burden of Proof as to Breach of Warranty 

Where a buyer who has accepted the goods pleads breach of warranty as a 
defense to a claim for the purchase price, the burden of proof is upon 
the buyer to establish the alleged breach by a preponderance of the 
evidence.* 

Garibaldi & Cuneo, of Chicago, Illinois, complainant pro se. Mr. Alexander 
Golbus of Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C., 499a et 
seq.). Formal complaint was filed May 17, 1949, alleging that 
complainant sold respondent two carloads of cauliflower on f.o.b. 
shipping point acceptance final terms; that respondent accepted 
delivery of the produce but has failed and refused to pay the 
purchase price amounting to $1,732.80. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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A copy of the formal complaint was served on respondent by 
registered mail on August 20, 1949, together with a copy of the 
report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch. Complainant was also served with a copy 
of the report of investigation. Respondent filed an answer on Sep- 
tember 19, 1949, admitting the contract as alleged by complainant, 
but charging that complainant failed to ship two carloads of cauli- 
flower which were in compliance with the contract; and that the 
cauliflower which complainant did ship was, at the time of ship- 
ment, in such a deteriorated condition as to fail to be cauliflower 
of good merchantable quality as warranted in the contract of sale. 
Respondent alleges, further, that, under the terms of the contract, 
it was compelled to accept the cauliflower, but that respondent 
notified complainant within a reasonable time that the produce 
was not in compliance with the contract of sale and that com- 
plainant would be held for any loss sustained. Respondent states 
that the net proceeds of the sale of the two carloads of cauliflower 
in the sums of $659.90 and $279.79 were tendered to complainant 
in full payment for said shipments, and that said tender remains 


open. 
Oral hearing was held at Chicago, Illinois, on February 16, 1950. 


W. A. Donald of complainant corporation appeared and testified 
for complainant. Respondent was represented by counsel and Al 
Kaiser testified. The deposition of J. M. Foote which was taken at 
respondent’s request was introduced in evidence by complainant, 
after respondent declined to offer it. Briefs were submitted by 
both parties. 

FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is 45 
South Water Market, Chicago 8, Illinois. 


2. Respondent is a corporation whose post office address is 216 
South Water Market, Chicago 8, Illinois. At the time of the trans- 
action involved in this proceeding, respondent was licensed under 
the act. 

3. On or about February 19, 1949, in the course of interstate 
commerce, complainant sold respondent two carloads of cauli- 
flower, each containing 504 crates, at $1.60 per crate, plus top ice 
charge of $60 per car, making a total invoice price of $1,732.80. 
The agreed terms of sale were f.o.b. shipping point acceptance 
final. The cauliflower was contained in car PFE 68521 which was 
shipped from Phoenix, Arizona, on February 15, and PFE 94139 
shipped from Phoenix on February 14, 1949. 
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4. At 11 a.m., February 19, 1949, complainant ordered the two 
cars diverted to respondent. Respondent ordered the Pacific Fruit 
Express Company to hold the cars at Kansas City. At 3:40 p.m., 
February 21, 1949, respondent ordered the cars diverted from 
Kansas City to itself at Chicago, Illinois. The cars arrived at 
Chicago, Illinois, at 4:45 a.m., February 23, 1949. Both cars were 
top-iced at shipping point with 15,000 pounds of crushed ice. 
Respondent did not order any further icing of the cars until after 
their arrival at Chicago. 


- 5. An inspection was made of both carloads in the morning of 
February 23, 1949, by a private inspection agency. The inspector’s 
reports on the two carloads were practically identical and read, 
‘in part as follows: 
“Lading: . . . No body ice in right side doorway crates, dry 
and exposed. Medium to light supply in balance of load. 
“Commodity: C/L of Cauliflower . . . Stock of good to fair 
quality and appearance . . . Many (jackets) wilted and some 
limp. Many with a few field discolored leaves or ribs followed 
by traces of slime affecting an occasional jacket. Flowers firm 
and compact, . . . No decay noted in flowers. Wilted condition 
apparently due to lack of body ice.” 


6. On or about February 23, 1949, respondent notified com- 
plainant of the condition of the cauliflower, and requested that an 
allowance be made. Complainant was unable to cause the shipper 
to make any allowance and for this reason refused to grant any 
allowance to respondent. Complainant suggested that a federal 
inspection be ordered. Respondent ordered the federal inspection 
in the afternoon of February 23, and also ordered the railroad to 
re-top ice the cars. Ten thousand pounds of ice were added to PFE 
94139 and 8,000 pounds to PFE 68521 on February 23. 


7. The federal inspection was made at 1 p.m. on February 24, 
1949. The pertinent portions of the certificate issued on car No. 
PFE 94139 are as follows: 


“Quality: Stock is well trimmed and generally clean. Grade 


defects in most crates none, in many crates 1 head per crate, | 


average 2%, consisting of dirt and hollow stems. 
“Condition: From 1 to 3 heads per crate, average approxi- 


mately 20% of heads damaged by yellow to brown discolored | 
leaves, affecting from 3 to 6 leaves per head. From 1 to 2 heads | 


per crate, average approximately 10% decay, Bacterial Soft Rot 


in all stages, mostly advanced, affecting from 2 to 4 jacket | 


leaves. From 1 to 4 heads per crate, average approximately 20% 
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decay, Bacterial Soft Rot in early stages, appearing as numer- 
ous small brown spots affecting curds. Remainder of curds firm, 
compact, white to creamy white and jacket leaves fresh and 
good green color. 


“GRADE: Now fails to grade U. S. No. 1, only account of con- 

dition factors noted above.” 

The certificate issued on car No. PFE 68521 reads substantially 
the same as the above, with only a slight variation in the per- 
centages of decay and damage. 

8. Respondent relayed the results of the federal inspection to 
complainant on February 24, and advised complainant that the 
shipments would not be rejected, but would be sold for complain- 
ant’s account. Both carloads were diverted to La Mantia Bros. 
Arrigo Co. of Chicago for sale on consignment. A net return of 
$659.90 was obtained from the sale of the cauliflower in PFE 
94139 and $279.79 was derived from the other shipment. Respond- 
ent tendered payment of these net returns to complainant and 
the same was rejected. Although demand has been made, respond- 
ent failed and refused to pay the purchase price of these ship- 
ments. 


9. Formal complaint was filed on May 17, 1949, which is within 
9 months after the accrual of the cause of action. 


CONCLUSIONS 


Respondent’s defense is that the cauliflower purchased from 
complainant was not in merchantable condition at the time of 
sale on February 19, 1949, and that the damages sustained as the 
result of complainant’s breach of implied warranty of merchant- 
ability may be set off against the original purchase price. On this 
basis, respondent contends that complainant is entitled only to the 
net proceeds recovered from the resale of the defective produce. 

A question inherent in this defense is whether an implied war- 
ranty of merchantability is applicable under a sale made on an 
f.o.b. “shipping point acceptance final” basis. We have previously 
held the term “shipping point acceptance final” is synonymous 
with “f.o.b. acceptance final.” L. Gillarde Company v. J. Hyman 
Distributing Company, 7 A. D. 823; United Produce Company v. 
DeMarea & Sons, 6 A. D. 712. It is clear that in entering into an 
f.o.b. acceptance final contract a buyer surrenders any right of 
rejection and also any right to claim damages for lack of suitable 
shipping condition. Under this form of contract, however, a buyer 
who accepts the goods may recover from the seller for damages 
caused by the latter’s failure to comply with the contract as to the 
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character of the goods, the time of shipment, or other material | 
provisions of the agreement. The LeRoy Dyal Company v. Allen, © 


161 Fed. 2d 152 (C. C. A. 4th 1947). It would seem that a buyer | 
who accepts goods under such contract may also recover from the * 
seller for a breach of warranty of merchantability. Anonymous, 7 § 


A. D. 486 (by implication). But we find it unnecessary to analyze 


further complainant’s alleged liability upon an implied warranty [ | 
of merchantability for the reason that there has been no direct 
proof offered as to the merchantability of the cauliflower either f . 
-at shipping point or at Kansas City, Missouri, the location of the | ) 
shipments at the time of sale. Respondent’s proof depends entirely | | 
upon inference which, as shall be pointed out hereafter, is not | 


' justified or supported by the evidence. 


Respondent’s contention that the cauliflower was unmerchant- 
able at the time it was sold is based on proof that the growing 


fields in and around Phoenix, Arizona, where this cauliflower was | | 


produced, had been affected by a damaging freeze on January 4, | 
5, and 6, 1949, and the testimony of Al Kaiser that bacterial soft | 
rot in advanced stages as found in the cauliflower by the Federal = 
Inspector on February 24 was, in his opinion, the result of freez- 
ing injury sustained by the cauliflower in the growing field. 
Kaiser’s opinion is contradicted by the bulk of the evidence in | 
the case. These carloads were shipped from Phoenix, Arizona, on | 
February 14 and 15, under 15,000 pounds of initial top ice. They | 
were sold to respondent on February 19, and stopped at Kaiser’s | 
order in Kansas City for a period of about 2 days. During this | 
time and during the movement of the cars to Chicago on respond- 


ent’s orders, Kaiser did not order additional top ice, nor did he | , 


have the cars examined to determine whether additional ice was | 
necessary. The cars were delivered at Chicago on the morning of | 
February 23. Respondent’s private inspection agency examined | 
them and found them lacking in body ice. He also found many of | 
the cauliflower jackets wilted and some limp. He stated: “Wilted — 
condition apparently due to lack of body ice.” t 

Respondent ordered the cars re-top-iced immediately. It was | 
necessary to add 10,000 pounds of top ice to one and 8,000 pounds > 
to the other. This would substantiate the private inspector’s obser- | 
vation that the cars were sorely deficient in body ice. 

The private inspector’s written opinion as to the cause of the 
wilted and damaged condition of the cauliflower is affirmed by the 
testimony of J. M. Foote, 20 years a supervisor of inspection for 


the Arizona Fruit and Vegetable Standardization Service. The | | 


complete condition reports contained in the Federal Inspection 
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Certificates dated February 24, 1949, as set forth in Finding of 
Fact 7, above, were read to Mr. Foote, and he was asked whether 
in his opinion the condition of the cauliflower was in any way 


_ the result of the January freezes in the growing fields. Mr. Foote 


replied as follows: “The degree of decay and the extent of damage 
suggests that the cause may have been failure to properly re- 


was made prior to any controversy with respect to this shipment 
and thus could not have been colored in any way. Mr. Foote’s 


> opinion that the type of damage suggests improper refrigeration 
' during transit was made apparently without any information that 
' the cars in fact had been delivered in Chicago without sufficient 
_ body ice. He further stated that there was no discoloration in the 
» cauliflower at time of shipment. 

1 soft 


-deral § warranty as a defense to a claim for the purchase price, the 


' burden of proof is upon the buyer to establish the alleged breach 
‘ _ §& by a preponderance of the evidence. George Covert v. National 
ice in Ff 

1a, on | 


Where a buyer has accepted the goods, and pleads breach of 


Produce Company, 8 A. D. 557, 9 A. D. 400; Alfred Broback and 
Company v. Naftalin Fruit Company, 8 A. D. 1305. We think the 


a a buyer herein, respondent, has failed to sustain such burden. Ac- 
iser’s | 
x this | 


cordingly, it is concluded that respondent is liable for the full 
purchase price of these two carloads of cauliflower, in the sum of 
$1,732.80, plus interest, and reparation should be awarded accord- 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, the sum of $1,732.80, plus interest at 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 2626) 
PACA Doc. No. 4951.* Decided November 27, 1950. 





* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Dismissal — Breach of Contract — Acceptance 


Where seller seeks to recover damages for the buyer’s rejection of a carload 
of celery, alleging that the celery was Golden Pascal as specified in 
contract, held, that the contract was for Pascal celery and complainant 
breached the contract by shipping Golden Pascal; that respondent’s 
removal and retention of 47 crates, although subsequently paid for, 
constitutes an acceptance of the entire shipment but respondent retained 
a right to recover damages; and that, since the damages of the parties 
offset one another, the complaint should be dismissed.** 


Complainant pro se. Mr. Fred Stua, of Cleveland, Ohio, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
In a formal complaint filed March 22, 1948, complainant alleges 
the sale to respondent of a carload of U. S. No. 1 grade Golden 
Pascal celery; that celery of the kind and quality specified in the 
contract of sale was tendered for delivery; and that respondent 
rejected the shipment without reasonable cause. An award of 
reparation is requested in the amount of $1,047.70, the difference 
between the contract price and the amount for which the rejected 
celery was resold. On June 9, 1948, complainant filed an amend- 
ment to the complaint alleging that respondent removed 47 crates 
of the celery from the car and subsequently paid complainant 
$176.25 for such celery. The amount of damages claimed was re- 
duced to $871.45. 

A copy of the formal complaint was served upon respondent by 
registered mail on May 8, 1948, together with a copy of the report 
of investigation prepared by the Regulatory Division of the De- 
partment. Complainant received a copy of the report of investiga- 
tion by registered mail on May 11. Respondent filed an answer to 
the formal complaint on May 18, 1948, denying that the contract 
specified Golden Pascal celery. Respondent alleges that the con- 
tract was for Pascal celery; that the celery tendered for delivery 
was not Pascal celery, but a Golden type celery; and that since 
the celery was not in accordance with contract specifications, re- 
spondent’s rejection thereof was not without reasonable cause. 

Oral hearing was held at . . . on October 4, 1949. The depo- 
sition of . . . was received in evidence on behalf of complainant. 
Respondent was represented by counsel who introduced the oral 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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testimony of . . . and. . . . Subsequent to the hearing briefs 
were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, . . . is a partnership composed of . . . and 

. . Whose addressis.... 

2. Respondent, . . . is a partnership composed of . . . and 
. whose address is . . . . At the time of the transaction in- 


volved in this proceeding, respondent was licensed under the act. 

3. On or about November 13, 1946, the parties contracted for 
the sale by complainant to respondent of 429 crates of “Golden 
Girl’ brand Pascal celery, U. S. No. 1 grade at shipping point, at 
$2.50 per crate, f.o.b. Complainant represented that the celery was 
in transit in car PFE 96562, having been shipped from . . . on 
November 10, 1946. The contract was negotiated by . . . brokers 
at . . . who issued a Standard Memorandum of Sale setting forth 
the above terms. Complainant sent to respondent an invoice for 
432 crates of Pascal celery at $2.50 each plus $60 for top-ice and 
$20 for precooling, or a total of $1,160. 

4. Car PFE 96562 was shipped from . . . on November 10, 
1946. The car contained 432 crates of Golden Pascal celery, U. 8. 
No. 1 grade. On November 13, 1946, complainant ordered the car- 


rier to divert to “Ourselves . . . .” and “Allow Inspection.” 
5. The shipment arrived at . . . on November 19, 1946. At 
6 a.m., the day of arrival, . . . made a doorway inspection of the 


car and considered the visible celery to be Pascal type and of 
the grade contracted for. He had 75 to 100 crates removed from 
the car to respondent’s warehouse. In his opinion, only 47 crates 
contained Pascal celery and the balance were Golden type. . . . 
went back to the car and inspected the celery on both sides of the 
doorway and it appeared to be Golden type. . . . retained the 47 
crates and repacked the other crates in the car. At 9:30 a.m., the 
same day he notified the broker that the celery was refused be- 
cause it was Golden type and not Pascal. 

6. On November 20, complainant requested respondent through 
the broker to obtain a federal inspection of the shipment. The in- 
spection was made on November 21, and the certificate states the 
celery to be “Golden type.” Respondent notified the broker of 
the inspection results and again stated the celery was refused. 

7. The 385 crates of celery were diverted by a prior owner toa 
commission merchant in New York City for resale for the account 
of whom concerned. The net proceeds of $112.30 were remitted to 
the prior owner. 
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8. On or about December 18, 1946, complainant received from 
respondent a check for $176.25, representing the contract purchase 
price of $2.50 each for 47 crates of celery, plus $1.25 for freight. 


9. Informal complaint was filed August 20, 1947, which was 
within nine months after the accrual of the alleged cause of action. 


CONCLUSIONS 


At the outset of the oral hearing, respondent objected to the 
receipt in evidence of any information in the report of investiga- 
tion pertaining to the final sale in New York City of the celery 
involved herein. The basis of the objection was the lack of proper 
identification. The presiding officer sustained the objection. Section 
47.7 of the rules of practice provides that “Any such information 
[in the report of investigation] shall be considered as part of the 
evidence in the proceeding: Provided, That either party shall be 
permitted to submit evidence in rebuttal in the same manner as 
is provided in the regulations in this part for the submission of 
evidence in general.” Respondent’s objection should have been, 
and it is, overruled. 


Complainant contends that the contract of November 13, 1946, 
specified ‘Golden Pascal” celery and that this was the variety of 
celery tendered to respondent. Complainant contends further that 
the agreed basis of sale was “rolling acceptance final” under which 
respondent had no right of rejection even if there had been a 
breach as to variety. The position taken by respondent is that the 
contract was for “Pascal” celery and the basis of sale was f.o.b. 


It appears from the deposition of . . . that on November 12, 
1946, ...of.. . offered to sell complainant a carload of Golden 
Pascal celery, “Golden Girl” brand, U. S. No. 1 grade, which had 
been shipped from . . . on November 10, 1946; that he (. . .) 
contracted . . . brokers of . . . and offered the carload for sale 
at $2.50 f.o.b.; and that . . . stated they would try to sell the 
celery and would advise complainant the next morning. Continu- 
ing, . . . testified that the morning of November 13, a telegram 
was received from . . . stating the car had been sold to... 
of . . . and that he (. . .) then completed the purchase from 

. and diverted the car to respondent. 

At the oral hearing . . . testified that the broker described 
the celery as “Pascal”, and that “Golden Pascal” was not men- 
tioned. The witness testified further that he had handled celery 
since 1926 but had never heard of “Golden Pascal’ variety prior 
to the present controversy. 
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Complainant did not call as a witness . . . who actedfor.. . 
in negotiating the contract between the parties. The standard 
memorandum of sale issued by . . . states “429 Sturdee Crates 
‘GOLDEN GIRL’ Brand Pascal Celery Grade US #1 @ $2.50 Fob 
plus 60.00 Topice.” The invoice sent by complainant to respondent 
shows the same terms except that the number of crates is 432 
and the basis of sale is “FOBAF’”’ [f.o.b. acceptance final] instead 
of “F.o.b.”” In view of the conflict between the testimony of .. . 
and . . . the memorandum of sale is of particular importance 
since it contains the broker’s understanding of the contract terms 
to which the parties orally agreed. It is concluded that the basis 
of sale was f.o.b. and that complainant represented the celery to 
be “Pascal.” : 

The next question is whether the celery tendered to respondent 
was Pascal type. The evidence establishes that there are three 
major classifications of celery, Golden (sometimes referred to as 
white), Golden Pascal, and Pascal. The Pascal type usually is less 
stringy and the outer stalks or petioles are darker green and 
thicker than the Golden type. The Golden type also blanches more 
easily. Golden Pascal is a cross between Golden and Pascal types. 
See Yearbook of Agriculture, 1937 (U. S. Dept. of Agric.), page 
335. 

. . testified that prior to 1937, the celery sold in the. . . 
area was Michigan bleached celery; that in 1937 he and. . . in- 
troduced California Pascal and developed a demand for it; and 
that at the present time only Pascal celery can be sold. Ritter 
testified further that he had purchased Pascal celery from the 
same broker on numerous occasions both prior to and since the 
transaction in controversy and had always received green celery. 
As to the celery in car PFE 96562, . . . testified that he inspected 
the car at 6 a.m., November 19, 1946, and the celery in the door- 
way appeared to be Pascal type; that his driver brought 75 to 
100 crates to respondent’s warehouse, 47 crates of which appeared 
to be Pascal and the remainder Golden Heart, a Golden celery; 
and that he reinspected the car and found the celery on both sides 
of the doorway to be, in his opinion, all Golden Heart. 


The celery in car PFE 96562 was also inspected by two inde- 
pendent agencies. . . ., District Inspector for the Railroad Perish- 
able Inspection Agency at Springfield, Ohio, made an inspection 
limited to the celery in the doorway on November 19, 1946. In 
his opinion, the celery was Golden type because the outer stalks 
were light green and the inner stalks were yellow or white. On 
November 21, 1946, a federal inspection was made restricted to 
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the product and lading in all layers between the doors and first | 
stack on each side of the door. The inspection certificate states 
that the celery was Golden type. At New York City, on December 
2, 1946, the celery was again inspected and the federal certificate 
notes the celery to be “Pascal type.” Information contained in the 
report of investigation indicates that the celery was Golden Pascal. 
It is concluded that the celery tendered to respondent was Golden 
Pascal and not Pascal and that this was a material breach of the 
contract on the part of complainant. 


Complainant argues in its brief that respondent’s retention of 
and payment for 47 crates constituted an acceptance of the whole 
shipment. Respondent denies that this is so. Respondent also 
points out that, according to the testimony of . . ., the broker 
was notified on November 19, 1946, that only 47 crates contained 
Pascal celery and the remainder of the shipment containing 
Golden Heart was refused. Complainant alleges that it did not 
know respondent removed 47 crates from the car until respond- 
ent’s check for the purchase price thereof was received on or 
about December 18, 1946. 


Section 46.2(s) of the Regulations (7 CFR § 46.2(s)), provides 
that “‘acceptance” includes any action by a purchaser which is 
inconsistent with the rejection of produce. The evidence indicates 
that respondent notified the broker the entire shipment was re- 
fused and that complainant was first aware of the removal of the 
47 crates on or about December 18, 1946. In the absence of author- 
ity from complainant, respondent’s removal and retention of 47 
crates of celery was inconsistent with its stated rejection of the 
produce and, therefore, constituted an acceptance of the entire 
shipment. Its subsequent rejection of the 385 crates of celery was 
a rejection without reasonable cause within the meaning of section 
2 of the Act. San Pat Vegetable Co., Inc. v. Sid Kyman, 5 A. D. 
489 (PACA Docket No. 4423, S. 3281). 


Although respondent accepted the shipment, it is not precluded 
from recovering by way of recoupment any damages for breach 
of warranty to which it is entitled. Matthews Produce Company v. 
L. E. Myers, 8 A. D. 269. (PACA Docket No. 5004, S. 3605). The 
measure of damages for breach of warranty is the difference be- 
tween the market value of produce meeting contract specifications 
and the market value of the produce actually delivered. Excluded 
from consideration are the 47 crates which respondent received 
and paid for under the contract. In the absence of other evidence, 
the contract price of the 385 crates remaining in the car, $984.75, 
represents the market value of that quantity of Pascal celery and 
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the net proceeds of $112.30, represents the market value of the 


type of celery in the 385 crates actually delivered. The difference 


_ between these figures, $871.45, represents the total of respond- 


ent’s damages. The damages claimed by complainant also total 
$871.45. Since the amounts offset one another there is nothing due 
and owing complainant, and the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


COURT DECISIONS 


EDWARD J. ROBERTS et al. v. RICHARD D. APLIN, REFERENDUM f 
AGENT, UNITED STATES DEPARTMENT OF AGRICULTURE AND/ 
FEDERAL MILK MARKET ADMINISTRATOR OF THE LOWELL-LAW. |} 
RENCE FEDERAL MILK MARKETING AREA. (U.S.D.C., D. MASs.).f 
DECIDED SEPTEMBER 27, 1950. 

United States District Court for the District of Massachusetts 
Civil Action No. 50-777 
Motion to Dismiss Granted for Lack of Jurisdiction — 
Secretary of Agriculture Indispensable Party 


Defendant’s motion to dismiss for lack of jursidiction granted on the ground 
that the Secretary of Agriculture is an indispensable party to the} 
action* and has not been served with process in this district. 


Actions of Market Administrator within 
Discretion of Secretary 
While the acts complained of are the acts of the market administrator 
located in Boston, these acts are being performed at the discretion of | 
the Secretary of Agriculture to whom Congress has delegated the | 
authority of issuing an amendment order under certain condition. ; 


Actions of Market Administrator as Agent 
of Secretary 


The local market administrator is acting as the agent of the Secretary of 


Agriculture in performing the functions of his office, and has no real 
discretion with regard to the issuance of an order. 
SWEENEY, Ch. J. The defendant’s motion to dismiss for lack of 
jurisdiction must be allowed because the Secretary of Agriculture 
is an indispensable party to this action* and has not been served} 
with process in this District. While the acts complained of are the 
acts of the market administrator located in Boston, these acts are 
being performed at the direction of the Secretary of Agriculture 
to whom Congress has delegated the authority of issuing an 
amended order under certain conditions. The local market admin- 
istrator is acting as the agent of the Secretary of Agriculture inf} 
performing the functions of his office, and has no real discretion 
with regard to the issuance of the order. If the order is invalid by 
reason of the activities complained of in the bill, then they should} 
be attacked in a jurisdiction where the Secretary of Agriculture} 
can be found. If the order is valid, then these plaintiffs cannot be} 
heard in this District on the method by which the amended order 
was adopted. 


*A group of individual farmers sought an injunction to restrain Mr. Aplin as referendum [ 
agent and as market administrator from reporting the results of a referendum which they 
alleged had been conducted illegally and prejudicially to opponents of the amendment and’ to 
command him to conduct a new referendum in accordance with standards to be fixed by the 
court.—Ed. 
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JOSEPH DENUNZIO FRUIT Co. v. CRANE et al.,* 89 F. SUPP. 
962. (U.S.D.C., S.D. CAL.). DECIDED APRIL 27, 1950. 


United States District Court, S, D. California, Central Division 
No. 6940-C 


Illegality of Contract of Purchase and Sale under 
Emergency Price Control Act 


Where the contract for sale of 3 carloads of grapes provided for a price 
consisting of the fixed price of grapes and an added procurement charge 
of the seller’s agent in excess of the maximum ceiling price established 
under the Emergency Price Control Act, the Court held that such 
contract is illegal and void.** 


Inapplicability of Section 1599 of California Civil Code to Illegal 
Contract of Purchase and Sale under Emergency Price Control Act 
Section 1599 of the California Civil Code providing that “where a contract 
has several distinct objects, of which one at least is lawful, and one 
at least is unlawful, in whole or in part, the contract is void as to the 
latter and valid as to the rest”, is inapplicable to an illegal contract 
for sale of 3 carloads of grapes for a price consisting of the fixed 
price of the grapes and an added procurement charge of seller’s agent 
in excess of the maximum ceiling price established under the Emergency 

Price Control Act.** 


Illegality of Contract of Purchase and Sale in Violation 
of Emergency Price Control Act 


A contract for sale of 3 carloads of grapes for a price consisting of the 
fixed price of the grapes and an added procurement charge of seller’s 
agent is in excess of the maximum ceiling price established under the 
Emergency Price Control Act, and therefore, is illegal.** 

Illegality of Contract under California Law 


Under the California law, controlling in this case, a contract which has an 
unlawful object is illegal and void.** 


+ [962] Henry O. Wackerbarth, Los Angeles, Cal., for respondent 
and appellant Crane. 

George C. Lyon, Los Angeles, Cal., for complainant and appellee 
Denunzio Fruit Co. 

Ralph Moradian and G. L. Aynesworth, Fresno, Cal., for respond- 
ent and appellee John C. Kazanjian. 


CARTER, District Judge. 


*6 A, D. 189; 79 F. Supp. 117, 7 A. D. 1009, reversed.—Ed. 

** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 

} Italic figures in brackets refer to first word beginning a page in 89 F. Supp.—Ed. 
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This is a decision on a motion for a new trial filed by Raymond 
M. Crane, doing business as the Associated Fruit Distributors of 
California. 


In 1945 the Joseph Denunzio Fruit Company filed a written 
complaint against Crane, and John C. Kazanjian, doing business 
as the Red Lion Packing Company, before the War Food Admin- 
istrator of the Department of Agriculture. (Crane and Kazanjian 
will be referred to hereinafter as respondents.) 


The complaint prayed damages in the sum of $5,723.50 which 
was the difference between the price at which the respondents 
had allegedly agreed to sell three carloads of grapes to Denunzio 
and the actual price paid by him to purchase the grapes elsewhere 
after the respondents allegedly breached the contract to sell. The 
trial examiner made an award on February 26, 1947, in favor of 
the Joseph Denunzio Fruit Company and against Crane, and dis- 
missed the action as to Kazanjian. This award was affirmed by 
the Secretary of Agriculture on April 8, 1947, after a rehearing 
before the War Food Administration Board. + [963] Thereafter, 
an appeal from the ruling of the Secretary of Agriculture was 
taken by Crane to the United States District Court for the South- 
ern District of California where a trial de novo was conducted by 
the late Judge J. F. T. O’Connor. The District Court reached the 
same conclusion as the Secretary of Agriculture and the court’s 
decision (as well as the complicated facts of this case) may be 
found in Joseph Denunzio Fruit Co. v. Crane et al., 1948, 79 F. 
Supp. 117. 


A written motion for a new trial was filed by Crane, and fol- 
lowing the untimely death of the trial judge, this case was as- 
signed to us for hearing and decision on the motion. 

It is the decision of this court that the motion for a new trial 
should be granted for the reason that the trial court was in error 
as a matter of law in holding that the contract in question was 
legal and enforceable. 


The contract was one for the sale of three carloads of grapes. 
The consideration to be paid by the purchaser (Denunzio) con- 
sisted of two separate sums, (a) the price of the grapes, $2.50 per 
lug, to be paid to Crane, as agent for either an undisclosed or 
partially disclosed principal (Kazanjian), and (b) the “procure- 
ment charge” of $50 per car to be paid to Crane who negotiated 
the sale. This combined consideration amounted to approximately 
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$2.54 per lug which exceeded the ceiling price of $2.50 per lug 
in effect, at the time the sale was to take place, under the Emer- 
gency Price Control Act of 1942, as amended, 50 U. S. C. A. 
Appendix, §$§ 901(a), 902, and 904(a), and Maximum Price Regu- 
lation 426. 

Section 904(a) of the Price Control Act expressly made it un- 
lawful to sell, or to buy in the course of trade or business, any 
commodity in violation of any price regulation regardless of any 
contract. 

[1] It must be remembered that the purpose of the Emergency 
Price Control Act and other wartime legislation affecting prices 
was to prevent a runaway upward spiral of prices during the war, 
which would require the Government to pay additional sums for 
the vast amount of commodities it was purchasing to conduct the 
war, and thereby add to the ultimate cost of the war, and to 
prevent a great dislocation of the internal economy of the country. 
Whether the excess price was small or large, the harm was present 
and was within the purview of the statute. 

In view of the wording of the statute, its purpose, and the public 


interest involved, the case is not one that warrants the application 
of the doctrine of ‘“‘de minimis.” 


[2] The effect of the Federal statute was to make illegal the 
doing of the prohibited act. Under California law, controlling in 
this case, a contract which has an unlawful object is illegal and 
void. California Civil Code, §§ 1598, 1667 and 1668; California 
Raisin Growers’ Ass’n v. Abbott, 1911, 160 Cal. 601, 117 P. 767; 
MacRae v. Heath, 1922, 60 Cal. App. 64, 212 P. 228; Kings, Inc. 
v. Yucaipa Valley Fruit Co., 1936, 18 Cal. App. 2d 47, 62 P. 2d 
1054; Severance v. Knight-Counihan Co., 1947, 29 Cal. 2d 561, 177 
P. 2d 4, 172 A. L. R. 1107; Cf. Pappas v. Delis, 1947, 79 Cal. App. 
2d 392, 181 P. 2d 61. 

[3] The contract under consideration here was an agreement to 
sell grapes at a price in excess of the maximum ceiling price; it 
was a contract to perform an act expressly declared unlawful by 
Congress. Upon principle and authority, a contract which con- 
templates an act expressly prohibited by statute is illegal and 
void. The general rule is well stated by the court in the case of 
Morgan Ice Co. v. Barfield, et al., 1945, Tex. Civ. App. 190 S. W. 
2d 847, where the court denied recovery to a buyer for breach of 
a contract to sell ice at a price in excess of the O. P. A. ceiling. 

The trial court reasoned (79 F. Supp. at page 137) that if the 
procurement charge to the seller’s agent increased the cost of the 
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grapes to a price over the ceiling, thereby rendering the sale | 
illegal, there was no “reason why the procurement charge cannot [ 
be separated from the other part of the + [964] contract, admit- | 
tedly legal otherwise, and only the procurement fee be declared | 
illegal.” To reach this result the trial court mistakenly relied (79 [ 


F. Supp. p. 136) on California Civil Code, § 1599 which provides: 
“Where a contract has several distinct objects, of which one at 


least is lawful, and one at least is unlawful, in whole or in part, [ 


the contract is void as to the latter and valid as to the rest.” 


This was clearly error. There was no illegality in the purchase f 
price of the grapes alone, the price being within the ceiling. There | 
was no illegality, in itself, in the payment of a procurement | 


charge. The illegality existed only when the consideration to be 


paid by the buyer for the grapes and the procurement charge, [| 


added together, exceeded the ceiling. 


There is no logical theory on which it can be said that the | 


procurement fee alone was illegal and the contract for the grapes 


legal, any more than the reverse could be said to be true, namely E 
that the procurement fee was legal and the price of the grapes | 


illegal. 


Assuming there were two objects to the contract, neither was in | 


itself unlawful and hence section 1599 would not be applicable. 


The granting of the motion for the new trial by the court herein 


on the grounds set forth in this opinion should dispose of the case 
without the necessity for a new or further trial. Since the court 
has held the contract illegal and unenforceable, there appears no 
good reason why the case should be retried. 

The oral motion of respondent-appellee, John J. Kazanjian, 
made in open court on February 20, 1950, that the proceedings on 
motion for new trial be dismissed as to him, is denied. 

Counsel for Crane will prepare new findings of fact, conclusions 
of law and judgment in conformity with the court’s opinion, 
within 15 days. 
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COMMODITY EXCHANGE ACT 


ADMINISTRATIVE PROCEDURE ACT No. 
INAPPLICABILITY OF, IN CASES OF WILLFULNESS 
Where respondent was familiar with reporting require- 
ments and his failures to do so were intentional, 
knowing or voluntary, as distinguished from acci- 
dental, and are therefore “willful,” prior notice and 
opportunity for demonstrating or achieving com- 
pliance are not required by the Administrative Pro- 
cedure Act as the latter Act is not applicable in cases 
ER cesses stcsencesenscsnkoseccmencs cans cae 2606 


COURT DECISION DISTINGUISHED 
General Foods Corporation, et al. v. Brannan, 170 F. 2d 
EE Oa, Oi hI Ye csccc cesses haceceeaesdamcateioseseed 2606 


EVIDENCE 
CHARGES OF VIOLATION OF ACT ESTABLISHED BY 

The evidence in the record is more than preponderant 
to the effect that the information contained in re- 
spondent’s memorandum to the press was false, mis- 
leading, and knowingly inaccurate. It establishes that 
the use of the names of the four Government officers 
as a reference was also false and misleading, that 
respondent knowingly delivered the memorandum to 
the press or caused it to be delivered for transmission 
in interstate commerce, and that the information in 
the memorandum tended to affect the price of lard in 
RANGE OG  CEININN RCO gsi isiocsssesscsssossccscissctesmitorieceneccesonovesomeensensaasa 2606 


INSUFFICIENCY OF, TO SHOW CARRYING OF CERTAIN AC- 
COUNTS TO EVADE REPORTING 
Referee’s recommendation that there is insufficient evi- 
dence to conclude that the respondent carried accounts 
in the names of other persons in order to evade the 
TEPOFting requireMeENts ALE APPTOVEM.Q.ccecsssesssnessensersssesnnsesnsee 2606 


STAY ORDER 
PRIOR ORDER STAYED PENDING OUTCOME OF APPEAL 
Order of November 15, 1950, suspending respondent’s 
trading privileges, is stayed pending the outcome of 
the appeal in this proceeding filed in the United States 
Court of Appeals for theDistrict of Columbia Circuit. 2607 


TRADING PRIVILEGES 
DENIAL OF 
Where respondent, a trader in commodity futures, had 
been charged with preparing and circulating a pur- 
ported memorandum to the press containing false and 
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TRADING PRIVILEGES—Continued No. 
DENIAL OF—CONTINUED 

misleading information with respect to Government 
purchases of lard, with attempting to manipulate the 
price of this commodity, and with failing to report 
transactions in certain accounts which he owned or 
controlled, all in violation of the act and the regula- 
tions thereunder, and the respondent’s defense, among 
others, was that the information distributed by him 
was true and misled no one, and that he neither owned 
nor controlled the accounts in question, the Judicial 
Officer held that the Government had proved its 
charges and ordered a denial of all trading privileges 
on all contract markets to the respondent for a period 
of 90 days, commencing on January 1, 1951 ccc 2606 


VIOLATION OF ACT 
FAILURES TO REPORT AS PROOF OF 

Respondent’s contention that the violations perpetrated 
by him amount only to isolated and unintentional 
failures to report are untenable since his failures to 
report are so numerous that it cannot be concluded 
that these are isolated instances which should be dis- 
a ee 


MANIPULATION OF PRICES 

The issuance and circulation of the memorandum to the 
press constitutes a type of violation that is most seri- 
ous and flagrant, for it amounts to an effort to 
manipulate prices on a commodity market and, there- 
fore, throughout the country by means of false market 
information, and this is a case example of one of the 
principal evils against which the act was directed........ 2606 


Success Not INDISPENSABLE ELEMENT OF 
Success market-wise for a false, misleading or know- 
ingly inaccurate report is not an indispensable ele- 
ROIEE OE UO ses seasnsissccsstorsceccnscemsnecincenntsesigsameeseatennsinsonn 2606 


PACKERS AND STOCKYARDS ACT, 1921 


BOOKS AND RECORDS 
Partnership respondents ordered to keep such accounts, 
records and memoranda as fully and correctly disclose all 
transactions involved in their bDUSINESS.....snmnnannmenun LOL3 


Respondent ordered to keep such accounts, records and mem- 
oranda as will fully and correctly disclose all transactions 
WRUNG) UR Det NR I a ceieccsecticcnsecneccnrcocesrnnmnrsrornmeerernios: ORE 


CEASE AND DESIST 
Individual respondent is ordered to cease and desist from 
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CEASE AND DESIST—Continued No. 
engaging in the business of buying and selling livestock 

as a dealer without being registered and furnishing bond. 2613 
Respondent ordered to cease and desist from engaging in 
and using unfair, unjustly discriminatory, and deceptive 


WOPRCUICOR: SU UNCON as iissssinisisesicciccictsiseiticssacitciecneinlalatlactaitareicacacesieiti 
2614:1329 


VIOLATIONS OF ACT 

Where the Order of Inquiry charged respondents with 
willful violations of various provisions of the act and 
the regulations thereunder and the respondents in a 
stipulation generally admitted the charges set forth in 
the Order of Inquiry and consented to the issuance of 
a cease and desist order, the respondents are ordered 
to cease and desist from engaging in and using un- 
authorized, unfair, unjustly discriminatory and decep- 
tive practices and devices contrary to the provisions 
of the act and the regulations thereunder and to keep 
such accounts, records and memoranda as fully and 
correctly disclose all transactions involved in their 
business, and the individual respondent R. R. C., is 
ordered to cease and desist from engaging in the busi- 
ness of buying and selling livestock as a dealer with- 
out being registered and furnishing bond 


INSOLVENCY 
Wiolaiion Ol SOG Wy COROT OE cic csi cescentcclicasccceenmnsiancria 2610 


RATES AND CHARGES 
DECREASE OF 
Since the parties are agreed respondent’s petition re- 
questing certain rate decreases is granted and the 
order of August 12, 1949, is modified so as to au- 
thorize the filing of an amendment providing for the 
changes requested in the petition, and, for good cause 
shown, this order shall become effective in less than 
SEO SESE scnscscenesi isha dink Ssilasdap tagcat * 1331 
EXTENSION OF 
Upon respondent’s petition and answer of the Livestock 
Branch the order of July 12, 1949, authorizing assess- 
ment of certain charges, is continued in effect, and, 
for good cause shown, this order shall become effective 
in less than 30 days 
INCREASE. IN 
Upon respondent’s petition and answer of the Livestock 
Branch, the order of June 8, 1948, is further modified 
so as to authorize respondent to file a Tariff providing 
for increased yardage charges set out in the notice 
published in the Federal Register on October 18, 1950, 
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and, for good cause shown, this order shall become 


Effective in less than 30 GdaySeeseccsssssseesemsemeenmmmnenne 2008 


Upon respondent’s petition and answer of the Livestock 
Branch respondent is authorized to file an amendment 
to its current tariff establishing as rates for yardage 
the rates set out in the notice published in the Federal 
Register on October 26, 1950, under the heading 
“Proposed Rates”, and, for good cause shown, this 


order shall become effective in less than 30 dayS.ues 2611 


Upon respondents’ petition and answer of the Livestock 
Branch, respondents are authorized to file new tariffs 
providing for increased rates and charges set out in 
the Notice of Petition for Modification of Temporary 
Rates published in the Federal Register on November 
7, 1950, and, for good cause shown, this order shall be- 
Come Effective in less than 30 AdAYSceesemsssmsssmeessersseseeesasessens 


REGISTRATION 
SUSPENSION OF 


Where the Order of Inquiry charged respondent with 
willful violations of various provisions of the act and 
regulations thereunder and the respondent in a stipu- 
lation admitted the charges set forth in the Order of 
Inquiry and consented to the issuance, without a 
hearing, of an order requiring him to cease and desist 
from the practices complained of and suspending his 
registration for a period not to exceed 30 days, the 
respondent is ordered to cease and desist from engag- 
ing in and using the unfair, unjustly discriminatory 
and deceptive practices and devices complained of, and 
to keep such books and records as will fully and cor- 
rectly disclose all transactions involved in his busi- 
ness, and his registration is suspended for a period of 
30 days effective December 15, 1950...ccsssmasssssemsssssssssesensessee 


SUSPENSION OF, BECAUSE OF INSOLVENCY 


Where the Order of Inquiry charged respondent with 
violating the act, by reason of its insolvency and re- 
spondent filed a statement in which a hearing was 
waived and consent given to the issuance of an order 
finding that he is insolvent and suspending his regis- 
tration until he can establish his solvency, respond- 
ent’s registration is suspended until such time as the 


respondent establishes that he is no longer insolvent. 2610 


SUSPENSION OF, HELD IN ABEYANCE 

Where the Order of Inquiry charged respondent with 
willful violations of various provisions of the act and 
the respondent admitted the charges set forth in the 
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SUSPENSION OF, HELD IN ABEYANCR—CONTINUED 
Order of Inquiry and consented to the issuance, with- 
out a hearing, of an appropriate order, not to exceed 
a cease and desist order with a seven day suspension 
to be held in abeyance for a period of two years, the 
respondent is ordered to cease and desist from engag- 
ing in unfair, unjustly discriminatory and deceptive 
practices and devices contrary to the provisions of the 
act, and the regulations issued thereunder and to keep 
such accounts, records and memoranda as will fully 
0 and correctly disclose all transactions involved in his 
business and his registration is suspended for a period 
of seven days, such suspension to be held in abeyance 
and not to become effective unless respondent within 
two years from the date of the order is again found, 
after opportunity for a hearing to have again violated 


the act or the regulations thereunder..rcccscessssssscsssesseesseeseee 2612 1321 
0 VIOLATION OF ACT 
Engaging in and using unfair, unjustly discriminatory, and 
Ceceptive practices ANA MEVICES.ccrvescccoxccscerrsececsrseeerseeserwsessensercersnmeeeesee 2612 1323 
2614:1329 


Engaging in the business of buying and selling livestock as 
a dealer without being registered and furnishing bond........ 2613 1326 


Fimo veniey Ol DORI Orr isa cicsccscccssseesscarcescenesccmseeptedernatrcrasemsresantornescoonaed 2610 13820 


Respondents ordered to cease and desist from engaging in 
and using unauthorized, unfair, unjustly discriminatory, 
ANA Ceceptive practices ANd MEVICES.ccerescssesesseeesseessseeesserasessneeaseeee 2613 1326 
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ACCEPTANCE 
Removal and retention of commodity as constituting............ 2626 §=1380 
ANSWER 
Peer ORS WHE IRR Bia cose iesscssemcecoecteenoeccentceacerep sto cocienanee 2619 1347 
) 
6 CONTRACT OF PURCHASE AND SALE 
Breach of, by failure to ship Pascal celery instead of Golden 
NI icc acess aneapncrasos ice esas ata cea acai 2626 §=1380 
Facts showing violation of, by failure to ship a car of Extra 
WEIN UII sssicicssassccivsscsacanck esheets ccna 2622 1364 
DAMAGES 
MEASURE OF, BASED ON— 
difference between the market value of good quality 
9 | grapes at destination and the gross amount received 
from resale of the grapes actually delivered... 2621 1359 


MEASURE OF, WHERE AGENT FAILS TO FOLLOW INSTRUCTIONS 
Where agent failed to obey instructions of his principal 
in purchasing bananas, held, the measure of the prin- 
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DAMAGES—Continued 
MEASURE OF, WHERE AGENT FAILS TO FOLLOW INSTRUCTIONS—CONTINUED 


cipal’s damage is the difference between the value at 
destination of bananas of the kind that should have 
been purchased and the value of bananas of the kind 
RNIN TIEN ROU isssssccossssscssescc tanec cnc coerce acnsennineie 


No. 


2617 


OFFSET OF, AS WARRANTING DISMISSAL OF COMPLAINT wsessuee 2626 


DEFAULT 
Admission of facts alleged in complaint Dy.ncmsmssmnnnsne LO23 


2624:1371 
TE MOE OPRE CRT TOG soos ccesesmistsscrimniersbionsnccepenecoennrtiaaie 2623 
DESTINATION INSPECTION 
Indicating injury did NOt OCCUL IM CLANS I te eeessssssemsscensereeersnenreeeres an 2ORS 
DISMISSAL 


BREACH OF CONTRACT 


Where seller seeks to recover damages for the buyer’s 


rejection of a carload of celery, alleging that the 
celery was Golden Pascal as specified in contract, held, 
that the contract was for Pascal celery and complain- 
ant breached the contract by shipping Golden Pascal; 
that respondent’s removal and retention of 47 crates, 
although subsequently paid for, constitutes an accep- 
tance of the entire shipment but respondent retained 
a right to recover damages; and that, since the dam- 
ages of the parties offset one another, the complaint 
BEPOCIENT GL” TOD CEU NIG assccsessonctscnnnsceneconecrstriersonespsareensiatomesceniernstione 


Failure to Allege Or Prove Cause Of Actionemuesssssssmsssenee sie 


LAWFUL REJECTION 


Where complainant contracted to sell and respondent 


contracted to buy a carload of Extra Fancy Washing- 
ton pears on an f.o.b. shipping point basis, and inspec- 
tion of the pears at destination showed freezing injury 
in the top layer so located as to indicate that it did 
not occur in the car, it is held, that complainant failed 
to ship a carolad of Extra Fancy pears in suitable 
shipping condition, thereby violating the contract; 
that respondent’s rejection of the pears was not with- 
out reasonable cause; and that the complaint should 
BORING sass ssiccscnsssencscesesnavntecrmsororrcnsens 
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EVIDENCE 


AMOUNT REALIZED FROM SALE AS PROOF OF VALUE 

Where the evidence establishes that a part of the 
bananas were damaged by chilling in transit, the 
amount realized from the sale of the bananas is not 
proof of the value at destination of bananas of the 
MARR OTE iieisccstrnttentioessercnnrnses 
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FACTS SHOWING— 
commodity was not in suitable shipping condition.......... 2621 1359 


INSUFFICIENCY OF, TO SHOW IMPLIED WARRANTY 
Evidence held insufficient to show that potatoes were not 
merchantable which were alleged to have started 
showing signs of decay 4 or 5 days after delivery....... 2618 1343 
VALUE OF UNDAMAGED LOT AS BEST EVIDENCE OF VALUE OF 
DAMAGED Lots 
Where the evidence shows that three carloads of 
bananas were damaged by chilling in transit and a 
fourth carload of the same kind of bananas was not 
{ so damaged, the value of the undamaged carload is 
considered as the best evidence of the value the dam- 
aged bananas would have had if they had arrived in 
SUED, WATRCLIUL IONE COUNT assis scscicsnscccrsccserccsrenntmesibcs 2617 1333 


F.O.B. SHIPPING POINT ACCEPTANCE FINAL 
BREACH OF WARRANTY OF MERCHANTABILITY UNDER CON- 
TRACT TERMS OF 
A purchaser who accepts goods under a contract con- 
taining such terms may recover from the seller for a 
breach of warranty of merchantability...ccesemssesseee 2625 1375 


IMPLIED WARRANTY 


EVIDENCE HELD INSUFFICIENT TO SHOW UNMERCHANTABLE 
CONDITION WHEN DELIVERED 
Evidence that potatoes started showing signs of decay 
4 or 5 days after delivery, held insufficient to show 
that potatoes were not merchantable when delivered. 2618 1344 


INTERSTATE COMMERCE 


SALE CONSTITUTING 

Where the parties entered into an agreement for the 
sale of frozen currants and into a supplemental 
agreement for the pressing of the currants by the 
seller into juice for the buyer and transportation of 
the juice from Michigan to New York, held, the trans- 
action is one in interstate commerce within the mean- 
ing of wection: 1 (8) Of tlie elise iecccssinsccissccinsccrsesinsersnsseisineicese 2620 1351 


JURISDICTION OF SECRETARY 


SALE CONSTITUTING INTERSTATE TRANSACTION 
Where the parties entered into an agreement for the 
sale of frozen currants, and into a supplemental 
» - agreement for the pressing of the currants by the 
seller into juice for the buyer and transportation of 


eS RTE NIE IE RI PTE 
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JURISDICTION OF SECRETARY—Continued No. Page 
SALE CONSTITUTING INTERSTATE TRANSACTION—CONTINUED 
the juice from Michigan to New York, held, the trans- 
action is one in interstate commerce within the mean- 

ing of section 1 (8) of the act 2620 1348 


TRANSACTION CONSTITUTING SALE OF PERISHABLE AGRICUL- 
TURAL COMMODITIES 

Where parties entered into a contract for the sale of 

frozen currants, and into a supplemental contract for 

the pressing of the currants by the seller into juice for 

the purchaser, held, the essential transaction between 

the parties was and remains a sale of frozen currants 

and the subsequent agreement was an independent 

service contract, and, accordingly, the Secretary has 
IRMA MMMU ERRNO cscs cade ear Na as ra 2620 1348 


“PERISHABLE AGRICULTURAL COMMODITIES” 


TRANSACTION CONSTITUTING 

Where parties entered into a contract for the sale of 
frozen currants, and into a supplemental contract for 
the pressing of the currants by the seller into juice 
for the purchaser, held, the essential transaction be- 
tween the parties was and remains a sale of frozen 
currants and the subsequent agreement was an inde- 
pendent service contract, and, accordingly, the Secre- 
tary has jurisdiction 2620 1351 


PLEADING 
ALLEGATION OF VIOLATION OF ACT 
It is unnecessary under the act and the regulations 
thereunder that a complaint should expressly state 
that the facts alleged therein constitute a violation of 
section 2 of the act 2620 1348 


PRINCIPAL AND AGENT 
AUTHORITY OF AGENT TO COMPROMISE CLAIM 

Where an agent is authorized to settle a dispute on the 
basis of “what is right,” the agent is authorized to 
examine the facts and to judge therefrom what he 
himself believed to be right in the circumstances. An 
agent’s authority to compromise a claim includes by 
implication the power to do whatever things are 
usual and necessary to effectuate such compromise or 
settlement, including the determination of the extent 
of the principal’s liability upon whatever evidence is 
available. 2620 1348 


Liability of agent for failure to follow instructions 2617 1336 
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REPARATION No. Page 
FAILURE OF AGENT TO FOLLOW INSTRUCTIONS 

Where complainant employed respondent as agent to 
purchase bananas, and instructed the agent to buy 
good quality, “light % full” fruit, but the agent pur- 
chased poor quality, “thin” bananas, it is held, that 
the agent violated his instructions and is liable to his 
principal for any damages sustained by the principal 
as a result of the violation and reparation should be 
awarded complainant for the amount of such damages. 2617 


FAILURE TO PAY AMOUNT IN SETTLEMENT AGREEMENT 

Where the parties entered into a contract for the sale 
of 150 barrels of frozen red currants and into a sup- 
plemental service contract for the pressing of the 
currants into juice, and the seller authorized its agent 
to enter into a settlement agreement with the buyer 
on the basis of “what is right” and such agreement 
was concluded by the agent and the purchaser, but 
the seller failed and refused to refund to the pur- 
chaser the amount agreed upon, held, the buyer’s 
failure to make the refund payment is in violation 
of the act for which reparation, with interest, should 
be awarded the purchaser. 


FAILURE TO PAY BALANCE OF PURCHASE PRICE 
Where complainant alleged a sale and delivery of 
bananas to respondent and failure of the latter 
to pay the full contract price, and filed an answer ad- 
mitting liability for amount claimed, held, that re- 
spondent’s failure to pay promptly the full amount of 
the contract price is a violation of section 2 of the 
act for which complainant should be awarded repara- 
GEIR. <cssccsssossssssecidsanenssbosssinsaeb alaska sgsteasteceaaanieatessessoeaiaatioosapaeaaid 


FAILURE TO PAY PURCHASE PRICE 

Where complainant alleged the sale and delivery to 
respondent of one truckload of U. S. No. 1 Cobblers, 
without specification as to size, and respondent alleged 
the contract also contained size specifications and that 
the potatoes delivered were undersize and started 
showing signs of decay 4 or 5 days after delivery, 
held, the evidence supports complainant’s contentions 
as to the contract requirements and delivery in ac- 
cordance therewith, and respondent’s failure to pay 
the full purchase price is a violation of the act for 
which reparation, with interest, should be awarded 
complainant. 


Where several produce dealers sold fresh fruits and 
fresh vegetables to respondent and the latter failed 
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REPARATION—Continued No. Page 
FAILURE TO PAY PURCHASE PRICE—CONTINUED 
to pay the purchase prices, and where the produce 
dealers assigned their claims to complainant, who 
filed a complaint against respondent alleging failure 
of respondent to pay the claims, and respondent did 
not file an answer to the complaint, held, respondent’s 
failure to file an answer constitutes a waiver of oral 
hearing and an admission of the facts alleged in the 
complaint, and its failure to pay the purchase prices 
is a violation of the act for which reparation should 
Doe Arde: comp leiriga riba sscsssssssscscnosccssorcccrssernsevsceoncts 2623 1366 


Where the evidence shows complainant sold and de- 

livered to respondent two carloads of cauliflower on 

an f.o.b. shipping point acceptance final basis and the 

latter accepted the cauliflower but has failed to pay 

the purchase price therefor, and where respondent 

alleged as a defense a breach of warranty of mer- 

chantability by complainant, but the evidence fails to 

support such allegation, held, respondent’s failure to 

pay the full purchase price is a violation of the act, 

for which reparation, with interest, should be awarded 

DOULA IGANG siseccsssscanicimsccetaicrmnsicaanaimnnammaaniaiann Cee Veta 
Where complainant alleged a sale of tomatoes to 

respondent and failure of the latter to pay the full 

purchase price, and where respondent failed to file an 

answer, it is held, respondent’s failure to answer con- 

stitutes an admission of the facts alleged in the com- 

plaint, and his failure to pay the agreed purchase 

price is a violation of the act for which reparation 

Should be awarded cOMplainant.....nnrsnmnnnemennnnnnnn 2024 1870 


LACK OF SUITABLE SHIPPING CONDITION 

Where complainant alleged that juice grapes purchased 
from respondent were not in accordance with the con- 
tract because of shortage in weight, poor condition 
and low sugar content, held, that the grapes were not 
in suitable shipping condition at the time of purchase 
and that reparation should be awarded complainant 
for the difference between the market value of good 
quality grapes at destination and the gross amount 
which complainant received from resale of the grapes 
actually delivered by respondentheecccsnmemennnnmnnnunna 2621 1357 


SUITABLE SHIPPING CONDITION 
Facts showing violation of contract by failure to ship car of 
SERA OTST HON ssiessiccarnisenrscersieattcestiasinaiicanicat . 2622 1364 
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VIOLATION OF ACT No. Page 
FAILURE TO PAY— 
Plame: OL Purchase: WLC Occ csicscesstccssossoiceentecncescasstancioossnecenien . 2619 1347 
RUCUT STR OCs sca cscs ssiecseetsntsemenestasiecasasoreincee es caeacencctieicacesianin . 2624 1871 
2625 :1375 


WARRANTIES 
BURDEN OF PROOF AS TO 
Where a buyer who has accepted the goods pleads 
breach of warranty as a defense to a claim for the 
purchase price, the burden of proof is upon the buyer 
to establish the alleged breach by a preponderance 
of the evidence 


WARRANTY OF MERCHANTABILITY 
ACCEPTANCE UNDER F.O.B. SHIPPING POINT ACCEPTANCE 
It would seem that a buyer who accepts goods under an 
f.o.b. shipping point acceptance final contract may re- 
cover from the seller for a breach of warranty of 
SUSU TA UAETEAE TE sissssnssicssissssstsesscasenicenaiinccnsceteenasenibaaiscece . 2625 


WORDS AND PHRASES 
“WHAT IS RIGHT” 


“What is right” must be determined upon the basis of 
man’s judgment 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


MARKET ADMINISTRATOR 
ACTIONS OF, AS AGENT OF SECRETARY 
The local market administrator is acting as the agent of the 
Secretary of Agriculture in performing the functions of 
his office, and has no real discretion with regard to the 
issuance of an order, Roberts et al. v. Aplin (U.S.D.C., 
BD MES assis es cssnieca sacs sceseeaiasesd vasa pete esas 


ACTIONS OF, WITHIN DISCRETION OF SECRETARY 
While the acts complained of are the acts of the market ad- 
ministrator located in Boston, these acts are being performed 
at the direction of the Secretary of Agriculture to whom 
Congress has delegated the authority of issuing an amend- 
ment order under certain condition, Roberts et al. v. Aplin 
Oo DD iat casa estas rs ec lacesescSn iain 


MOTION TO DISMISS 
GRANTING OF, FOR LACK OF JURISDICTION 
Defendant’s motion to dismiss for lack of jurisdiction granted 
on the ground that the Secretary of Agriculture is an in- 


dispensable party to the action and has not been served with 
process in this district, Roberts et al. v. Aplin (U.S.D.C., 
Ta) sarssacssictcscesscresccsaccssesse cecacrnte sss sibeteeencsenicersctaceansccencenieov 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


CALIFORNIA LAW 
ILLEGALITY OF CONTRACT UNDER, 
A contract which has an unlawful object is illegal and void 
under California law, 89 F. Supp. 962 


CONTRACT OF PURCHASE AND SALE 
ILLEGALITY OF, UNDER EMERGENCY PRICE CONTROL ACT 

Where the contract for sale of 3 carloads of grapes provided 
for a price consisting of the fixed price of grapes and an 
added procurement charge of the seller’s agent in excess of 
the maximum ceiling price established under the Emergency 
Price Control Act, the Court held that such contract is illegal 
and void, 89 F. Supp. 962. 


INAPPLICABILITY OF SECTION 1599 OF CALIFORNIA CIVIL CODE TO 
Section 1599 of the California Civil Code providing that “where 
a contract has several distinct objects, of which one at least 
is lawful, and one at least is unlawful, in whole or in part, 
the contract is void as to the latter and valid as to the rest”, 
is inapplicable to an illegal contract for sale of 3 carloads 
of grapes for a price consisting of the fixed price of the 


1384 





INDEX-DIGEST AND SUBJECT-INDEX OF 1401 
COURT DECISIONS 


NOVEMBER 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONTRACT OF PURCHASE AND SALE—Continued Page 
INAPPLICABILITY OF SECTION 1599 OF CALIFORNIA CIVIL CODE TO—CONT. 
grapes and an added procurement charge of seller’s agent 
in excess of the maximum ceiling price established under the 
Emergency Price Control Act, 89 F. Supp. 962 1385 


CONTRACTS 
ILLEGALITY OF, UNDER CALIFORNIA LAW 
Under the California law, controlling in this case, a contract 
which has an unlawful object is illegal and void, 89 F. 
Supp. 962 


EMERGENCY PRICE CONTROL ACT 
ILLEGALITY OF CONTRACT OF PURCHASE AND SALE IN VIOLATION OF 
A contract for sale of 3 carloads of grapes for a price con- 
sisting of the fixed price of the grapes and an added pro- 
curement charge of seller’s agent is in excess of the maxi- 
mum ceiling price established under the Emergency Price 
Control Act, and therefore, is illegal, 89 F. Supp. 962 1385 





APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 
12) of Agriculture Decisions, Volume 1 (1942), 2 (1943), 3 (1944), 4 (1945), 
5 (1946), 6 (1947), 7 (1948), and 8 (1949), respectively: 


Citations in Agriculture De- 

cisions: : 

Statutes, orders, etc_--_- 3811; 2:796; 3:1179; 4:1011; 5:937; 6:1194; 
7:1243; 8:1425 

Agriculture decisions__- 3815; 2:801; 3:1185; 4:1015; 5:940; 6:1199; 
7:1250; 8:1434 

Court decisions -------- 3817; 2:804; 3:1191; 4:1021; 5:945; 6:1207; 
7:1255; 8:1439 


Volume No. and Page 


Decisions overruled by Secre- 
tary of Agriculture :819* 


Citations in Court Decisions: 
Statutes, orders, etc :799; 3:1182; 5:938; 6:1197; 7:1248; 8:1431 


Appeals from Secretary’s de- 
cisions (actions for review 


by courts) 7820; 2:806; 3:1193; 4:1024; 5:948; 6:1213; 
7:1259; 8:1445 


Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by courts 7821; 2:808; 3:1194; 4:1025; 5:949; 6:1216; 
7:1260; 8:1447 


Agriculture Decisions cited 
by courts and other au- 
thorities :821; 2:809; 3:1195; 4:1027; 5:950; 6:1218; 
7:1262; 8:1448 


Commodities involved 
PACA proceedings 2822; 2:810; 3:1196; 4:1028; 5:951; 6:1219; 
7:1264; 8:1449 


Decisions and docket numbers 
arranged in consecutive 
1:823; 2:811; 3:1200; 4:1031; 5:953; 6:1221; 
7:1266; 8:1451 


* HisToricaL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 8, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 OFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 8 A. D. 265 (1944).—Ed. 
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Docket numbers and decisions 
arranged in consecutive 
order 


Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture deci- 

sions reported —-_- 


1942 PACA deci- 
sions hitherto un- 
reported 

19438 PACA deci- 
sions hitherto un- 


reported .....=.- 
Agriculture deci- 
sions explained_-_-_ 
Agriculture deci- 


sions followed_-_-_- 
Court decisions fol- 
jowed Wa ...L225 
Court Decisions: 
Court decisions pub- 
MORSE 5c ke 
Court and Agricul- 
ture decisions dis- 
tinguished in__--_-_ 
Court and Agricul- 
ture decisions ex- 
plained in... ..-. 
Court and Agricul- 
ture decisions fol- 
lowed in=........ 


Cumulative Index-Digest and 
Subject-Index of decisions: 
Agriculture decisions-_-_- 


Court decisions____----- 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index-_-_- 


~ 


_ 


t 


oo 


o 


_ 


3: 


:870; 


Volume No. and Page 


7825; 2:813; 3:1203; 4:1034; 5:956; 6:1225; 


7:1270; 8:1455 


2829; 2:815; 3:1206; 4:1037; 5:959; 6:1229; 


7:1274; 8:1459 


21043; 5:965 
7965 
:803; 3:1190; 4:1020 (distinguished) 


7803; 3:1190; 5:944 


71190; 4:1020 


3821; 3:1212; 5:iv-vi; 6:v-ix; 7:v-xi; 8: 


X-xix 


71254; 8:1438 


7944; 6:1206; 7:1254 


21206; 7:1254; 8:1438 


7836; 2:822; 3:1214; 4:1045; 5:967; 6:1244; 


7:1293; 8:1483 
3:1292; 
8:1586 


5:1027; 6:1333; 7:1371; 


850; 2:882; 3:1318; 4:1119; 5:1042; 6: 
1347; 7:1400; 8:1614 
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CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
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Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 
AVON DAIRY COMPANY ET AL. v. EISAMAN, 69 F. Supp. 500 (1946) 
Denial of application to postpone effective date of Order No. 75 6:72 


Agriculture and Markets Law of N. Y. 

H. P. Hoop & Sons, INc. v. DU MonpD, 336 U. S. 525 (1949) Com- 
merce—Lack of power of State of New York to deny to inter- 
state milk dealer additional facilities—Constitutional law— 
Constitutionality of regulation of production and distribution 
of milk—Public health and welfare—Lack of power of State to 
promote its economic advantage by burdening of interstate com- 
merce—Lack of power of State to accord its consumers pre- 
ferred right of purchase--Relationship between intrastate and 
interstate activities—Absence of congressional action—Lack of 
power of State to advance its commercial interests by curtailing 
movement of articles of commerce—Health and safety of people 
—Lack of power of State to regulate article of interstate com- 
merce—Lack of power of State to suppress competition— 
Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of State 
—Power of Congress to curtail shipments of milk in interstate 
commerce—Lack of power of State to impose restraint on inter- 
state commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of 
milk—State limitation on export of milk prohibited by Agricul- 
tural Marketing Agreement Act—Object of Federal program— 
Court decisions compared and distinguished___._.__._..._._._____ 8:453 


ST Ne ee ee ee 


Agricultural Marketing Agreement Act of 1937 
BAILEY FarM Dairy Co. ET AL. v. ANDERSON, 157 F. 2d 87 (1946) 
Legality and constitutionality of classification provisions of 


SME INON Gm ie ata een dee ccknn cee ne ean wee soe 6:611 
BAILEY FARM Dalry Co, ET AL., v. JONES, 61 F. Supp. 209 (1945) 
eID NE NNN ana 5:43 


BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SEC- 
RETARY OF AGRICULTURE, ET AL. (D. C., N. D. Ohio, E. D.), 77 F. 
Supp. 612 (1948). Administrative law—Scope of judicial re- 
view of milk order issued by Secretary—Conclusiveness of find- 
ings made by Judicial Officer—Function of interrogatories and 
production of records—Rules of Civil Procedure__..--.-_----- 9:665 
~~ * Cumulative Index-Digest and Subject-Index of the court cases will be found in the 


December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; ei 
6 A. D. 1338; 7 A. D. 1371; and 8 A. D. 1586.—Ed. : 
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CUMULATIVE LIST OF COURT DECISIONS 


BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE, ET AL. 
(U. S. D. C. N. D. Ohio), 87 F. Supp. 119 (1949). Milk regu- 
lated under Order No. 75 as affecting interstate commerce— 
Commerce—Regulation of intrastate commerce substantially 
affecting interstate commerce: .. 22.52.65. 62226 502522355 

BARRON Coop, CREAMERY ET AL. v. WICKARD, 140 F. 2d 485 (1944) 
Reclassification of milk downward as not authorizing scaling 
WOWERG: (nec ne ose ae Se ebete = eee ee eee 

BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON, 75 F. Supp. 
363 (1947) Validity of Order No. 68—Inapplicability of de 
minimis doctrine—De novo hearing—Assailed findings sup- 
ported by evidence—Failure to spread parity upon record_-_-_- 

C. J. WEILAND AND SON Dairy Propucts CoMPANY, INC. v. 
WICKARD, Secretary of Agriculture, 68 F. Supp. 93 (1946) 
Judicial review of Secretary’s order—Overpayments—Varia- 
tion in total: hutterfat teste... =. 23 

CHAPMAN v. UNITED STATES, 139 F. 2d 327 (1948) Validity of 
producer-settlement fund provisions of act_._.-._----.-------- 

COSGROVE ET AL. v. WICKARD, 49 F. Supp. 232 (1943) Bona fide 
producer—Findings of Secretary__._.-.-------------------- 

CRULL v. WICKARD, 137 F. 2d 406 (1948) Findings of fact by 
Secretary as to petitioner’s status as handler sustained____-_- 

CRULL v. WICKARD, 40 F. Supp. 606 (1941) Scope of judicial re- 
view of Seerétary’ @ action. 2.55562 -225 24 eoee 

DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDER- 
SON,—F. Supp.— (1947) Order No. 27—Reclassification of milk 
—Interpretation of Article III Section 2 (7)—Meaning of 
term “delivery to a purchaser”—Permissibility of classification 
based on plant movement rather than ultimate utilization— 
Stipulation by subordinate as to legal effect of admitted facts 
not binding upon Secretary or courts—Administrative proceed- 
ing—Inapplicability of strict rules of evidence—Effect of 
failure to establish substantial injustice—Statutes—Considera- 
tion of exception to II—A classification_-__._._._.._--...------. 

DAIRYMEN’S LEAGUE COOPERATIVE ASs’N, INC. v. BRANNAN, SEC- 
RETARY OF AGRICULTURE, 173 F. 2d 57 (1949) Classification of 
milk—Class II-A—Status of handler determined by location of 
approved plant—Element of III-D classification of milk—In- 
applicability of III-D classification—“Purchaser”—Inapplica- 
bility of term used in regulation—Construction of phrase “not 
a handler”—“Handler,” meaning of phrase—Delivery of cream 
to handler—Divisions of corporations found not separate jural 
persons—Inapplicability of milk market administrator’s inter- 
pretation of regulation relative to manufacturing plant as dis- 
tinguished from distributing plant—Milk not subject to III-D 
classification—Courts—Review by court of erroneous stipula- 
tion—Complaint of action of Judicial Officer not considered by 
court—Judicial Officer’s refusal to accept stipulation as final, 
approved by court—Duty of court relative to existing rights 
and obligations—Repudiation of agreed interpretation of regu- 
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Volume: Page 


9:737 


33692 


6:969 


6:162 


3:819 


3:446 


3:445 


7:43 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


lation approved by court—Administrative law—Usage in re- 
lianece on administrative interpretation—Estoppel—Choice of 
reasonable construction of regulation—Test of reasonable con- 
struction of regulation—Judicial review of validity of regula- 
tion—Reopening of proceeding—Wayward and vacillating ad- 
ministration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—“Multifarious ramifications”’—“Supernatural powers” 
—“Fantastic proliferation”’—“Verbal mazes”__-_--.--------- 
ELM SPRING FARM, INC. ET AL. v. UNITED STATES, 127 F. 2d 920 
. (1942) Co-operative associations—Handler, who is.--------- 
FAIRVIEW CREAMERY, INC. v. WICKARD, 42 F. Supp. 757 (1942) 
Calculating freight rates to determine allowances to creamery 
NN ee 
GRANDVIEW Dalry, INC. v. JONES, WAR Foop ADMINISTRATOR, 
ET AL. 61 F. Supp. 460 (1945) Administrative law—Judicial re- 
view—Market service payments—Inapplicability of doctrine of 
res judicata to decisions of administrative officers and boards_-_ 
GRANDVIEW Darry, INC. v. JONES, WAR Foop ADM’R, ET AL., 157 
F. 2d 5 (1947) Disallowance of market service payments upheld 
—Conclusion—Findings—Substantial evidence__......------- 
GREEN VALLEY CREAMERY, INC. v. UNITED STATES, ET AL., 108 F. 
2d 342 (1939) Validity of Order No. 4—Construction of ad- 
SOIDINUNGIING OREDT =o oo ib 5 oe ce ee toteminacteecaens 
GUDGEL, Boyp v. L. S. IVERSON, DEPUTY MARKET ADMINISTRATOR 
OF THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. 
GOVERNMENT (D.C. U.S. W. D. Kentucky at Louisville, 1949). 
87 F. Supp. 834. Dismissal—Action to enjoin milk market ad- 
ministrator from pooling milk—Lack of jurisdiction of court to 
entertain handler’s complaint—Exhaustion of administrative 
remedy under section 8c (15) of act—Failure to join Secretary 
of Agriculture as necessary and indispensable party—Effect of 
failure to prove allegation in complaint—Injunction—Suit to 
enjoin subordinate of Secretary not maintainable—Justiciable 
right—Effect of commingling of producer’s milk with that of 
handler—Estoppel—Market administrator’s action not binding 
upon Secretary—Court decisions distinguished____._....----- 
H. P. Hoop & Sons v. UNITED STATEs, 307 U. S. 588, 83 L. ed. 
1478 (1939) Amendment of milk order—Finding as to base 
period—Use of postwar period—Unavailability of statistics for 
prewar period—Validity of referendum—Right to vote—Vote 
by cooperatives—Equalization fund—Reinstatement of amended 
milk order—Finding as to effectuation of policy of act—Con- 
stitutional law—Due process of law—Validity of equalization 
UINIEE OLCOROEl: 4.6 e ciao Shee conn deseaess~ 
HOGANSBURG MILK COMPANY, INC. v. JONES, WAR Foop ADMINIS- 
TRATOR, — F. Supp. — (1946) Order No. 27—Reclassification 
of milk—Burden of proof as to validity of market administra- 
tor’s action—Administrative law—Evidence—Weight of evi- 
dence—Limited authority of court to review Secretary’s action 


9:152 


3:540 


3:608 


5:510 


6:390 


3:38 


8:1406 


7:919 
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—Effect of failure to protest undue delay in making re- 
CNN a ai te ee oe eae 
JOHN E. RosAsco CREAMERIES, INC. v. CLINTON P. ANDERSON, 
Secretary of Agriculture of the United States (U. S. D. C., 
S. D. N. Y. 1950). Parties—Dismissal of complaint for failure 
Gis I OU i a i se ee ee ee 
La VERNE Co-op CiTrUS Ass’N ET AL. v. UNITED STATES, 143 F. 
2d 415 (1944) Exhaustion of administrative remedy__-------- 
M. H. RENKEN Dairy Co, v. WicKArRD, 45 F. Supp. 332 (1942) 
Order No. 27—Market service payments__--..._------------ 
M. H. RENKEN Dairy Co. v. WIcKARD, 47 F, Supp. 212 (1942) 
Order No. 27—Use classification... ..-<.--26..6......2..25.6. 
NEW ENGLAND Darrigs, INC. v. WICKARD, 51 F. Supp. 444 (1943) 
Order No, 4—Cooperative, when not a handler______-------- 
New YorK STATE GUERNSEY BREEDER’S CO-OP v. WICKARD, 141 
F, 2d 805 (1944) Limited character of judicial review of 
ROME GE W800 CONGR oo lence eo ae eee 
OGDEN Dairy Co, v. WICKARD, SECRETARY OF AGRICULTURE, ET AL., 
157 F. 2d 445 (1946) Judicial review of War Food Administra- 
tor’s order—Order sustained and affirmed_____.___-__-------- 
PARKER v. UNITED STATES, 153 F. 2d 66 (1946) Civil contempt— 
When contemnor released by discharge in bankruptcy_----_--- 
PARKER v, UNITED STATES ET AL., 126 F, 2d 370 (1942) Corpora- 
tiona—Injunction—Contempt < .. 2022s cence 
PARKER v, UNITED STATES ET AL., 129 F, 2d 374 (1942) Corpora- 
tions—Contempt—Discretion of court-...------------------ 
PARKER v. UNITED STATES ET AL., 135 F. 2d 54 (1943) Corpora- 
tions—Contempt—Compensatory fine_____---.-_------------- 
QUEENSBORO FARM PropuctTs, INC. v. WICKARD, 47 F. Supp. 206 
(1942) Order No. 27—Use classification._...........------- 
QUEENSBORO FARM Propucts, INC. v. WICKARD, 137 F. 2d 969 
(1943) Order No. 27—Use classification-_.....------------- 
ROBERTS ET AL. v. RICHARD D. APLIN, Referendum Agent, U. S. 
Department of Agriculture and Federal Milk Market Adminis- 
trator of the Lowell-Lawrence Federal Milk Marketing Area. 
(U. S. D. C. D. Mass. 1950) Motion to dismiss granted for lack 
of jurisdiction—Secretary of Agriculture indispensable party— 
Actions of market administrator within discretion of Secretary 
—Actions of market administrator as agent of Secretary_--- 
SauQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD, 45 
F. Supp. 104 (1942) Strict compliance with prescribed tem- 
POVRUUEG: accinn cn weesscsenesedebaee see eeeeededse eee 
SHAWANGUNK Co-op, DAIRIES, INC. v. JONES, 59 F. Supp. 848 
(1945) Accounting by handler for milk received from producers 
SHAWANGUNK Co-op. Dairigs, INC. v. JONES, ET AL., 153 F. 2d 
700 (1946) Accounting by handler for milk received from pro- 
GUSTS: — 6 dace wecdiawesdunnnageeuaunenenmenueemiomumaeee 
SHAWSHEEN Dairy, INC., 47 F. Supp. 494 (1942) Claims against 
milk handler provable in bankruptcy__....-..-.------------- 
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Volume: Page 


6:1036 


9:1054 
3:921 
3:316 
3:321 


3:310 


3:697 


6:269 
6:862 
3:45 
3:61 
3:65 
3:212 


3:220 


9:1384 


3:684 


5:124 
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SPRAGUE DAIRY COMPANY ET AL. v. ANDERSON, —F. Supp. — 
(1946) Validity of Order No. 69—Promulgation hearing record 
—Substantial evidence—Inclusion of contested county and 
townanties in Marncting Area........ =.= eons oa eee esane 

STARK ET AL, v. BRANNAN, SECRETARY OF AGRICULTURE, 82 F. 
Supp. 614 (1949) Order No. 4—Invalidity of cooperative pay- 
ment provisions—Stay order—Producers’ right to maintain 
class action to restrain Secretary against diversion of funds 
from producers’ pool—Action—Right to sue where encroach- 
ment is slight—Right to sue where expense of litigation is 
borne by another party—Power of court to set aside action of 
Secretary—Broad powers of Secretary not unlimited and his 
wide discretion not untrammeled—Lack of power of adminis- 
trative agency to take property of one person for benefit of 
another—Words and phrases—Construction and meaning of 
word “Incidental”—Application of meaning of word “Inci- 
dental” relative to term “not inconsistent’”—Administrative 
construction of statutes—Legislative history of provision of 
act relative to deductions for payments to cooperative associa- 
NE Nag a ar eI ere eed at 

STARK ET AL. v. WICKARD, 136 F. 2d 786 (1944) Standing of milk 
producer to seek court review of Secretary’s order_____.------ 

STARK ET AL. v. WICKARD, 321 U. S. 288 (1944) Right of producer 
to obtain court review of Secretary’s order__.____-----__---- 

TITUSVILLE DAIRY PRODUCTS Co. v. ANDERSON, SECRETARY OF 
AGRICULTURE, 77 F. Supp. 232 (1945) Order No. 27—Evidence 
—Termination of status as handler___._-------------------- 

TITUSVILLE DAIRY PRODUCTS Co. v. BRANNAN, SECRETARY OF 
AGRICULTURE, 176 F. 2d 332 (1949) Certiorari denied, 338 U. S. 
905. Order No. 27 not regulation of arbitrary nature—Status 
as handler under Order No. 27—Regulation of shipments cur- 
rent in or affecting interstate commerce under Order No, 27— 
Status as handler subject to approval by Department of Health 
under Order No. 27—Judicial Officer’s decision holding status 
of petioner ag handict, afirmed............... = ss25-250---+ 

UNITED STATES v. ADLER’S CREAMERY, INC., 107 F. 2d 987 (19389) 
SIE NONE oo ee acawen pcan inh wenden wawe hci dames 

UNITED STATES v. ADLER’S CREAMERY, INC., 110 F. 2d 482 (1940) 
Injunction—Collection or payment of money_--------------- 

UNITED STATES OF AMERICA, APPELLANT v. BORDEN COMPANY, 
CHARLES L. DRESEL, HARRY M. RESER, ET AL., 308 U. S. 188 
(1939). Provisions of Federal Anti-Trust Act not impliedly re- 
pealed by Agricultural Marketing Agreement Act of 1937— 
Provisions of Federal Anti-Trust Act not modified by Capper- 
Volstead Act—Court decision distinguished__.._...._-_._----- 

UNITED STATES v. BURLINGTON SANITARY MILK COMPANY, INC., 
(D. C. E. D. Wisconsin, 1944) Exhaustion of administrative 
I a iia se ci carta Seasick tana i inl des Mae eel asa saa cial dl a 

UNITED STATES v. ELM SPRING FARM, INC., ET AL., 38 F. 2d 608 
(1942) Cooperative associations—Handler, who is..-..-..-.-- 
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= Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
UNITED STATES v. GREEN VALLEY CREAMERY, INC., 59 F. Supp. 
153 (1945) Civil contempt—Effect of discharge in bankruptcy 
™ upon collection of compensatory fine__._____________-_-______ 6:860 


UNITED StaTEs v. H. P. Hoop & Sons, INc. ET AL., 26 F. Supp. 
672 (1939) Validity of Order No. 4—Constitutionality of Agri- 
cultural Marketing Agreement Act of 1937—Stare Decisis— 
Constitutional law—Delegation of legislative power—Due 
process of law—Finding as to base period—Country plant— 
Equalization fund—Interstate commerce______-_-_---------- 7:905 
UNITED STATES v. HOGANSBURG MILK CoMPANY, INC., 57 F. Supp. 
297 (1944) Administrative law—Effect of failure to exhaust 
administrative remedies—Market administrator’s determination 
as to amounts due from handler to producer’s settlement fund. 6:1034 
UNITED STATES v. LEVINE, 129 F. 2d 745 (1942) Conviction of 
employee of market administrator of accepting bribe__________ 3:615 


UNITED STATES v. MARTIN (U.S. D.C. D. Mass., 1948). Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 





"7 subsequent to injunction judgment_______-_--_----_--------- 7:494 
| UNITED STATES v. RIDGELAND CREAMERY Co., 47 F. Supp. 145 
0 (1942) Exhaustion of administrative remedy______________-_- 3:626 
UNITED STATES v. ROCK ROYAL CO-OPERATIVE, INC., ET AL., 307 
1 § U. S. 533, 59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality 
b of act——Validity of Order No: 27 =... soa 2c 52 eke eee 2:391 
| UNITED STATES v. RUZICKA ET AL., 152 F. 2d 167 (1945) Ex- 
11 i haustion of administrative remedy—Judicial review__--~-~--- 5:923 
i UNITED STATES v. RUZICKA ET AL., 329 U. S. 287 (1946) Distribu- 


tion of enforcing authority between courts and Secretary of 
DE NINADS i sp a i a as ers ae Te te eer 
UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORA- 
TION, ET AL., (U. S. D. C. N. D. Ohio, E. D. 1948) Preliminary 
mandatory injunction—Compliance with milk order while its 
VGMGIGY  GUCBTONG@H. o2 5 ooo c ence nctndndeewoweseteGemaGuene 7:848 
UNITED STATES v, TITUSVILLE DAIRY PRopucTs Co., 63 F. Supp. 
104 (1945) Mandatory injunction—Stay of administrative pro- 
COMIINE eins cos dkonecmusnnnoadueccdennusianeiaaseeourtes 
UNITED STATES v. TURNER Dairy Co., 162 F. 2d 425 (1947) Court 
enjoining compliance with and restraining violation of milk 
marketing order—Right of government to mandatory injunce- 
tion to compel payment of amounts due under milk marketing 
order—Interlocutory order—Final decision___.-.------~- pues 7:52 


5:931 


UNITED STATES v. TURNER DAIRY COMPANY, 166 F, 2d 1 (Feb. 18, 
1948) Modification of judgment of lower court by appellate 
court—Filing of reports—Payment of sums due market ad- 

ministrator—Exhaustion of administrative remedy—Finding 

9 § of ascertainment and determination of parity price—Handler’s 

right to question constitutionality of legislation of administra- 

tive order—Power of court to determine validity of administra- 
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Modification of its original opinion by Circuit Court of Appeals 
—Enforcement action—Right to stay of judgment—Exhaustion 
of administrative remedy 

UNITED STATES v. WESTERN FRUIT GROWERS, INC., ET AL., 34 F. 
Supp. 794 (1940) Power of Federal court to protect its juris- 
diction 

UNITED STATES v. Woop ET AL. 61 F. Supp. 175 (1945) Ad- 
ministrative law—Exhaustion of administrative remedy—Ac- 
tion to enforce compliance with courts 

UNITED STATES v. WRIGHTWOOD Dairy COMPANY, 315 U. S. 110, 
62 S. Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate com- 
merce competition upon regulation of interstate commerce__-_-_-_ 

UNITED STATES v. WRIGHTWOOD DaiRY COMPANY, 127 F. 2d 907 
(1942) Powers of Secretary under act 

VocT’s Dairies, INC. v. WICKARD, 45 F. Supp. 94 (1942) Pro- 
ducer, who is—Judicial review of administrative definition____ 

WADDINGTON MILK Co., INC. v. WICKARD, 140 F. 2d 97 (1944) 
Order No. 27—Use classification 

Wawa Dairy Farms, INC. v. WICKARD, 56 F. Supp. 67 (1944) 
Judicial review of Secretary’s ruling—No trial de novo 

Wawa Dairy Farms, Inc. v. WICKARD, 149 F. 2d 860 (1945) 
Validity of milk-receiving station differential 

WESTERN FRUIT GROWERS, INC., ET AL. v. UNITED STATES, 124 F. 
2d 381 (1941) Power of Federal courts to enjoin prosecution 
of State court action 

WETMILLER Dairy & FARM PropuctTs Co., INC. v. WICKARD, SEC- 
RETARY OF AGRICULTURE, 60 F. Supp. 622 (1944) Classification of 
milk in accordance with its utilization at second plant 

WETMILLER Dairy & Farm Propucts Co., INc. v. WICKARD, 149 
F, 2d 330 (1945) Reclassification of milk by Secretary—Effect 
of market administrator’s acquiescence in III—A classification_-_ 

WHITING MILK COMPANY v. CHARLES F. BRANNAN, SECRETARY OF 
AGRICULTURE OF THE UNITED STATES (D. C. U. S. D. Mass., 
1949), Ruling of Judicial Officer relative to butter provision of 
Order No. 4 sustained by district court—lInterpretation of 
butter provision of Order No. 4—Consideration of rationality 
of price schedule—Resort to administrative history—Policy of 
butter provision of Order No. 4—Interpretation of reporting 
and payment provisions of Order No. 4 not inconsistent—Per- 
missibility of segregation of churned butter under Order No. 4 
—Claim of estoppel not well founded—Type of retroactive 
ruling relative to Order No, 4 inevitable in judicial process---- 


Commodity Exchange Act 

BoarD OF TRADE OF KANSAS City, Mo., ET AL. v. MILLIGAN, U. S. 
ATTY., ET AL., 16 F. Supp. 859 (1936) Constitutionality of Com- 
modity Exchange Act—Interstate commerce—Adoption of 
necessary and convenient means by Congress to exercise its 
powers—Due process clause 

BOARD OF TRADE OF KANSAS ClTY, MO., ET AL. v. MILLIGAN, U. S. 
ATTY., ET AL., 90 F. 2d 855 (1937) Constitutionality of Com- 
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modity Exchange Act—Purpose of act—Evidence—Presump- 
tion of constitutionality of statutes—Presumption as to per- 
formance of duty by public officials—Interstate commerce— 
Freedom of contract—Injunction 

BOARD OF TRADE OF THE CITY OF CHICAGO ET AL. v. OLSEN, 262 
U. S. 1, 43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality 


IRVING WEIS AND COMPANY ET AL. v. CHARLES F. BRANNAN, 
SECRETARY OF AGRICULTURE, 171 F. 2d 232 (1948) Suspension of 
registration and trading privileges of futures commission mer- 
chant and floor broker—Requirements of act relating to written 
records—Concealment and evasion of provisions of act relating 
to written records—Duty of Government inspectors—Adminis- 
trative law—Review of act by appellate court as to appropriate 
punishment—Limitation of judicial review of remedies or pen- 
alties—Effect of violation of act by partner upon partnership-_-_ 

Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 
v. BOARD OF TRADE OF CITY OF CHICAGO ET AL., 90 F. 2d 735 
(1937) Constitutionality of Commodity Exchange Act—Inter- 
state commerce—Congressional findings—Purpose of act—Pro- 
hibition of wild forms of speculation—Duty of Circuit Court of 
Appeals relative to Supreme Court decisions in determining 
constitutionality of statute 

NELSON v. SECRETARY OF AGRICULTURE, 133 F. 2d 453 (1943) 
Suspension from trading privileges 

NIcHOLS & Co. v. SECRETARY OF AGRICULTURE, 131 F. 2d 651 
(1942) Acting on other side of customer’s trades 

NICHOLS & Co. ET AL. v. SECRETARY OF AGRICULTURE, 136 F. 2d 
503 (1943) Offsetting, what constitutes 


Federal Seed Act 
E. K. HARDISON SEED Co. v. JONES, 149 F. 2d 252 (1945) Cease 
and desist—Seeds—False labels 
UNITED STATES v. DUNN, 55 F. Supp. 535 (1944) False seed ad- 
vertisement 


Grain Futures Act 

BARTLETT FRAZIER Co. v. HYDE ET AL., 56 F. 2d 245 (1932) 
Validity of provisions of Grain Futures Act relative to reports 
and inspection of records—Dismissal of bill in equity for want 
of equity 

BARTLETT FRAZIER CO. ET AL. v. HYDE, SECRETARY OF AGRICULTURE, 
ET AL., 65 F. 2d 350 (1933) Constitutionality of Grain Futures 
Act—Searches and seizures—Due process 


Packers and Stockyards Act, 1921 
MiIpwWEst FARMERS, INC. v, UNITED STATES ET AL.; CROSBY ET AL., 
v. SAME; BARTON v. SAME, 64 Supp. 91 (1945) Suspension of 
registration—Unfair, unjustly discriminatory or deceptive 
practices se i Siac ese Tl ak ht al int aaa aia 
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MIROTZNIK ET AL. v. UNITED STATES ET AL., 64 Supp. 635 (1946) 
Unauthorized revocation of license—Denial of application for 
ieconme- of uniiconsed parther—.... <4 on ones ce cdwancka~ 

MORGAN ET AL, v. UNITED STATES ET AL., 298 U. S. 468, 56 S. Ct. 
906, 80 L. ed. 1288 (1936) Fair hearing—Rate proceeding---- 

MORGAN ET AL. v. UNITED STATES ET AL., 304 U. S. 1, 58 S. Ct. 773, 
82 L. ed. 1129 (1938) Fair hearing—Rate proceeding__-__--_- 

NOSTRAND POULTRY MARKET, INC. v. UNITED STATES ET AL., 59 F. 
Supp. 245 (1945) Denial of application for license—Constitu- 
TN i ree ag es a ees 

Sioux City Stock YARDS COMPANY v. UNITED STATES, 49 F. Supp. 
801 (1943) Cease and desist from refusing to render stockyard 
I a a a ae 

St. JOSEPH STOCK YARDS COMPANY v. UNITED STATES, 11 F. Supp. 
322 (1935) Validity of stockyards rate order___------------- 

St. JOSEPH Stock YARDS COMPANY v. UNITED STATES, 298 U. S. 
38, 56 S. Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards 
NN ie ia cha hea a Na aa a pa 

STAFFORD ET AL. v. WALLACE, 258 U. S. 495, 52 S. Ct. 397, 66 L. 
ed. 736: (1922) Constitutionality of act........-scssencenccs 

SULLIVAN Co. v. WELLS (U.S. D. C., D. Nebr.), 89 F. Supp. 317 
(1950) Action of seller as constituting estoppel—Principal and 
agent—Liability of innocent agent—Courts—Supreme Court 
decisions followed by Federal Court—Duty of licensed con- 
signor under Packers and Stockyards Act, 1921 to serve all 
ANN cree he Fah a a 

UNITED STATES ET AL. v. MORGAN ET AL., 307 U. S. 183, 59 S. Ct. 
795, 83 L. ed. 1211 (1939) Retention of funds pending deter- 
SURO 0 OR ONO oon oo ec ono eS cs aw onsen keeeeeinen 

UNITED STATES ET AL. v. MORGAN ET AL., 313 U. S. 409, 61 S. Ct. 
999, 85 L. ed, 1429 (1941) Validity of rate order—Criticism of 
uppers COUNt “QetNien <5 oso sec jaca sek Sokeeawsexcass 


Perishable Agricultural Commodities Act, 1930 


A. J. Conroy, INC. v. WEYL-ZUCKERMAN & Co., 39 F. Supp. 784 
(1941) Reparation—Failure to deliver without reasonable 
cause—Seller liable to buyer for loss due to latent defect— 
Judicial notice—Watery soft rot disease of field origin—Pam- 
phlet published by Department—Passage of title—Title and 
risk passed to buyer, when—F. o. b. shipping point—Normal 
deterioration loss—Applicabiilty of law of sales to act—Find- 
ings of Secretary accepted by court...-..-.----------------- 

ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, AS ACTING 
SECRETARY OF AGRICULTURE, APPELLEE, 79 F. 2d 653. Injunction 
—Power of court to enjoin Secretary from threatened action to 
revoke license and impose fines and penalties—Exhaustion of 
remedy—Consideration of constitutionality of act__...-.---_- 

ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. 8. D. C., M. D. Pa.), 9 F. R. D. 248 (1949) Personal service 
of notice of appeal not required—Nonresident adverse party— 
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oa Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
Service by registered mail—Proceedings under Perishable Agri- 
5 652 cultural Commodities Act, 1930 excepted from Federal Rules of 
Civil Procedure—Commencement of proceedings__------------ 9:531 
2:498 F ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
: (U. S. D. C., M. D. Pa.), 87 F. Supp. 124 (1949) De novo pro- 
23507 & ceeding—Effect of evidence failing to overcome prima facie 
5: case—Damages—Resale of commodity—Costs—Reasonable at- 
E I a a Fh al pra ee ee a 9:534 
5:129 F AMERICAN FRUIT GROWERS, INC. v. LEWIs D. GOLDSTEIN FRUIT 
E AND PRODUCE CORPORATION, 78 F. Supp. 309 (1948) Want of 
E jurisdiction of district court—Failure to file appeal from Judi- 
2-621 F cial Officer’s decision within period required by act__.--------- 7:498 
BACON BROTHERS v. CAD HEATON FRUIT COMPANY,—F. Supp.— 
321114 (Dec. 19, 1946) Constitutionality of act—Jurisdiction of Secre- 
tary—Diversity of citizenship—Jurisdiction of district court— 
Appeal from decision of Secretary.........-.-...---...----- 6:732 
31138 © BACON BROTHERS v. CAD HEATON FRUIT COMPANY,—F. Supp.— 
B (June 30, 1947) Interest allowed on contract—Amount of at- 
449 F torney’s fee allowed counsel for appellees__.....------------- 6:734 


BARKER-MILLER DISTRIBUTING Co. v. BERMAN, 8 F. Supp. 60 

(1934) Secretary’s order sustained by court—Assumption by 

court of jurisdiction of Secretary—Effect of prima facie case 

made out by findings and order of Secretary—Proper manner 

t of avoiding effect of finding of Secretary—Inapplicability of 

904 F statute of frauds to transaction involving purchasing agent of 
buyer—Damages—Performance of duty by buyer in minimizing 

loss—Right of rediversion where buyer failed to acquire title 


3523 | 10: CONNNNOINERS oS a 8 nse ee tee eet a ances ene aes 8:224 
BELL ET AL. v. MAIN, 49 F. Supp. 689 (1943) Transaction consti- 

Cabinet Sale, and not consinnment.......~ <2 on ence noeas 2:630 
+533 Ff CALIFORNIA FRUIT EXCHANGE v. MORRIS HENRY AND ANTHONY 


SPRACALE, PARTNERS, T/A SPRACALE FRUIT COMPANY. (D. C. 

U.S. W. D. Pa., 1949), 89 F. Supp. 580. Interpretation of con- 

f tracts—Prima facie case made out by findings of Secretary— 

: When uncontradictory testimony raises a question of fact— 
Buyer assuming risk of normal deterioration losses arising in 
transit—Proof of existence of custom and usage—Burden of 
proof as to existence of custom and usage—Measure of dam- 
ages based on resale of commodity—When irregularities in con- 
duct of juror or counsel authorize new trial—Jurors not con- 
CHLOE By BORING VOLO S a =< 05 one nncucasnesaseansneanes 9:407 

ERNEST E, FADLER Co. v, HESSER, 166 F. 2d 904 (1948) Rejection 
of commodity—Assent of seller to recission—Implied warranty 
of merchantability—Implied warranty of suitable shipping con- 
dition—Appeal—Defenses open on appeal from Secretary’s 

reparation order—Relationship of act to law of sales—Passage 

:1067 of title—Lack of right of recission, when____-.-.-----------. 7:589 

HANDLER PRODUCE COMPANY v. M. A. McPerters (D. C. U. S. 
S. D. Ill. 1949) Appeal from reparation order—Findings of 
fact and order of Secretary approved by court—Prima facie 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
evidence—Section 499g (c) of act—Jurisdiction of court—Sub- 
stantial evidence—Failure to overcome prima facie case____-_- 9:1145 


HARCOURT-GREENE CO. v. PENNSYLVANIA MACARONI Co. (U. S. 
D. C. W. D. Pa.), 82 F. Supp. 488 (1949). Contract of purchase 
and sale—Effect of failure to comply with statute of frauds— 
Evidence—Failure to show breach of contract._.._.__--_------ 9:758 

HOFFMAN BANANA COMPANY v. SCHULTZ BROKERAGE Co., a part- 
nership—F.. Supp.— (1947) Attorney’s fee—Allowances as part 
I ne NN a ane ate 6:1098 

JOSEPH DENUNZIO FRUIT COMPANY v. CRANE, D. B. A. ASSOCIATED 
FRUIT DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING 
CoMPANY, 79 F. Supp. 117 (1948) Trial de novo—Evidence 
aliunde or de hors the record—Contracts—Offer and acceptance 
Meaning of term “booked”—Anticipatory breach—Buyer’s rem- 
edy—Statutes—Construction and interpretation—Punctuation 
as aid in—Illegality of contracts—“Signature,” what is— 
Statute of frauds, how satisfied—Teletype messages—Principal 
and agent—Principal partially disclosed—Damages—Emer- 
gency Price Control Act—Courts—Question of election to hold 
party liable—Application of national law to federal questions— 
Administrative law—Findings of fact and reparation order as 
SR FRC CRU ONNOD oa ccc nese ean ananoaowencen< 


JOSEPH DENUNZIO FRUIT Co. v. CRANE ET AL., 89 F. Supp. 962 
(U.S. D. C., S. D. Cal. 1950). Illegality of contract of purchase 
and sale under Emergency Price Control Act—Inapplicability 
of section 1599 of California Civil Code to illegal contract of 
purchase and sale under Emergency Price Control Act—Il- 
legality of contract of purchase and sale in violation of Emer- 
gency Price Control—lIllegality of contract under California 
BREE cca ade ood me ee hice mien asia na ier Sas eee an ce 9:1385 


JOSEPH MARTINELLI & Co., INC. v. L. GILLARDE Co., 73 F. Supp. 
293 (1947) Lawful rejection of commodity sold on basis of roll- 
ing acceptance final because of inherent defect—Cladosporium 
rot—Passage of title—Risks of normal deterioration and dam- 
a a el atc 7:359 


JOSEPH MARTINELLI & Co. INC. v. SIMON SIEGEL COMPANY (U.S. 
C. A. 1st Cir.), 176 F. 2d 98 (1949) Right of buyer on an f. o. b. 
acceptance final basis to reject commodity because of fraud— 
Right of buyer on an f. o. b. acceptance final basis to avoid 
contract induced by fraud—Effect of discovery of fraud after 
breach of contract—Fraud as a defense after its discovery— 
Contract induced by fraud voidable—Election of remedy by 
party defrauded—Right to recover damages for fraud by party 








breaching contract—Court decisions distinguished____.._----- 8:981 
KREUGER v. ACME FRUIT COMPANY, 75 F, 2d 67 (1935) Constitu- 
NE BNE ii os aid nla wa iehme nek inaid matiat 2:471 





L. GILLARDE COMPANY v. JOSEPH MARTINELLI & Co., INC., 168 F. 
2d 276 (1948) * “Rolling acceptance final” sale—Unlawful re- 
jection—Waiver of right to claim damages by unlawful rejec- 


* Certiorari denied by the Supreme Court on December 6, 1948, 835 U.S, 885.-—Ed. 
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Page 
tion of shipment—Relationship of contract terms: “rolling 


acceptance,” “rolling acceptance final” and “f. o. b. acceptance 

final”—Buyer’s remedy under contract of “rolling acceptance 

final”—Substantial and practical compliance with bond re- 

auibomiente: 60 608. = 352 oes eae aealda cues 7:421 
L. GILLARDE COMPANY v. JOSEPH MARTINELLI & Co., INCc., 169 F. 

2d 60 (1948) * Unlawful rejection—Waiver of right to claim 

damages for breach of contract—Prior judgment amended— 

Statutes—Departmental interpretation of regulation___-___-_-_- 7:595 
L. Yukon & Sons PRopUCE COMPANY v. FINERMAN AND SCHOEN- 

BurG (D. C. U.S. S. D. California C. D. 1948) Failure to re- 

pay purchase price—Lack of suitable shipping condition—Law- 

Tap D DODO O TNR a si go rd tee eee ee 8:847 
LOGIN CORPORATION v. S. BOTNER & Sons, 74 F. Supp. 133 (1947) 

Sufficiency of bond—Motion to dismiss appeal—Motion to 

MUIR DONS vcs ci ctacecmratcs th aa cis metas les es eae ee ee 6:1191 
MILE END FRUIT EXCHANGE, INC. v. O. S. HURLEY, D. B. A. O. S. 

HURLEY Propuce Co. (U. S. D. C. N. D. Texas, 1945) Judg- 

ment upon verdict of jury—Bond in double amount of repara- 

tion award—Atiorney’s: 166. ....2. sos a dee 5:804 
Pasco CouNTY PEACH Ass’N v. J. F.SOLLEY & Co., INc., 146 F. 

2d 880 (1945) Principal and agent—Agent’s authority to re- 

ceive advances—Authority of agent not established by broad 

language letter—Agent’s authority to receive payment not im- 

plied from his authority to sell—Presumption of authority of 

agent to receive payment affected by his restricted authority— 

Assumption of risk of lack of agent’s authority—Lack of right 

of agent to use agency for his benefit—Customs and usages— 

Seller not bound by custom lacking force of law—Effect of 

specific notice limiting scope of agent’s authority upon business 

CURROND oi iiiiiecun dans i wos Scksk eek dewageeaenekaesee 8:327 
ROTHENBERG v. ROTHSTEIN & Sons, 181 F. 2d 345 (U.S. C. A. 

3d Cir., 1950). Appeal—Right to submit views with respect to 

questions deemed decisive—Acceptance of offer by telephone in 

Philadelphia as resulting in Philadelphia contract—Reargu- 

ment—Question of effect of state statute of frauds__....._---- 9:1267 


ROTHENBERG v, H. ROTHSTEIN & SONS, 183 F. 2d 524 (U.S. C. A. 
2d Cir., 1950). Appeals—Applicability of state statute of 
frauds to contract of purchase and sale under Perishable Agri- 
cultural Commodities Act—Courts—Conflict of laws—Su- 
premacy of federal law—Substantive effect of statutes of 
frauds of states rendering parol contract void—Statute of 
frauds of Pennsylvania construed by appellate court as pro- 
cedural—Applicability of procedural limitations of statute of 
frauds of Pennsylvania to suit for reparation under Perishable 
Agricultural Commodities Act—Grant of remedies by Perish- 
able Agricultural Commodities Act—Remedies—Meaning of 
term under § 5 of Perishable Agricultural Commodities Act— 
Failure to notify seller of rejection of produce within limitation 
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* Certiorari denied by the Supreme Court on December 6, 1948, 835 U.S. 885.---Ed. 
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period as constituting acceptance—Supremacy of Federal over 
I an a a ae hat Tl ee 9:1272 
SAWYER ET AL. v. PASKOFF ET AL.; SAME v. PEISAKOFF ET AL., 74 
F. Supp. 24 (1947) Sufficiency of evidence, relating to perform- 
ance of contract, for jury—Denial of motions for new trial__-_ 7:849 
SMITH v. WHITE ET AL., 48 F. Supp. 554 (1942) Authority of Sec- 
retary to promulgate procedural rules—Evidence—Secretary’s 
action presumed in accordance with procedural rule—Reconsid- 
eration of reparation order—Findings of Secretary—Prima 
facie evidence—Allowance of claim after reconsideration— 
Effect of record failing to disclose rules of practice relative to 
reconsideration of reparation order—Courts—Consideration by 
court of supporting testimony not within record before Secre- 
tary—Function of court relative to reparation proceeding— 
Effect of failure to establish seller’s notice of resale contracts— 
Practice and pleading—Amended complaint—Damages—Sell- 
er’s inability to meet issue relative to market price of produce 
justified—Federa! Rules of Civil Procedure—Amended proceed- 
ings to conform to proof—Contract of purchase and sale— 
Damages for nonpertormance .. 225. snc nonn nc nnsee 8:766 
THE LERoy DyaL ComPANY, INC, v. ALLEN,—F. Supp.— (1946) 
Breach of contract justifying rejection by buyer (reversed by 
aR a a a ha ce ae ata a ea alates 6:482 
THE LERoy DYAL CoMPANY, INC, v. ALLEN, 161 F. 2d 152 (1947) 
Immaterial breach of contract by seller not justifying rejection 
by buyer—Meaning of term f. o. b. acceptance final___-__--_-- 6:490 
UNITED STATES v. SOLOMON, 3 F. R. D. 411 (1944) Action to en- 
join dealer from operating without a license—Penalties—Juris- 
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